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TPAHCHAIIOHAJIBHE ITIPABO Y MIZDKHAPOJJTHOMY KOMEPIHIMHOMY
APBITPAXKI: 3ATAJIbHUM OTJISA

Y MIKXHapOJAHOMY KOMEpPIIHHOMY apOiTpaki CTOPOHH, Ha BIAMIHY BiJl pO3IJSAy CIpaB
Jep>KaBHUMHU CyJaMH, 4YacTille BUKOPUCTOBYIOTb MOKJIMBICTb BHOOpPY IpaBa AJisi BHUPILICHHS
cnopy. Takum mpaBom Moxe OyTH $K HalllOHAJIbHE IPaBO, TaK 1 IMEBHI KOHBEHIIi, 3BHYai
MDKHapOJHOI'O IpaBa.

[TpoTe HOpMHU MI>)KHAPOJHOTO TpaBa HE 3aBXKAU Y MOBHOMY 00CS31 MOKYTb OXOIHUTH CBOEIO
Ji€10 BperyioBaHHA cropy. HamioHanbHe mpaBo, y CBOIO 4epry, IOB’si3aH€ 3 HalllOHAJIbHUM
iHTepecoM Ta IMyOJIYHHUM IOPSAJKOM MEBHOI JEp)KaBU Ta HE 3aBXAW BIANOBIZA€ KOMEPUIHHUM
iHTepecaM iHo3eMHuX maptHepis [1, ¢. 92].

Tak, ani HamiOHaJbHE, aHI MDKHAPOJHE TPABO HE 3aBXKIW 3a0€3MEUyI0Th MOBHOTO Ta
CIpaBEIJIMBOIO BPETYIFOBAaHHS BIIHOCHH, 1IJ0 BUHUKAIOTh HA MIEPETHHI AEKUIBKOX IOPUCIUKIIH.

Croponu ap0biTpaxy, 3mIMCHIOIOYM BHOIp mpaBa, MOXYTh IOE€JHYBATH IPaBO pPi3HUX
IOPUCIUKIIN, 0OMEXyBaTH [it0 npaBa (BUKIIOYATH 3aCTOCYBaHHS IEBHHX HOPM Ta IIOJIOXKEHb 3
oOpaHoro mpasa) abo B3arajii BiIIMOBUTHCH BiJl 3aCTOCYBaHHsI Oy/b-SKOTO HAaI[lOHAJIBLHOTO TpaBa.
KonnenrtyanbHo quckoM(pOpTHE NMUTaHHS MOIIYKY HOBOI ()OpMH IpaBa y KOHTEKCTI apOiTpaxky
3100yBa€ MpaKTHYHE 3HAYCHHS, MIATBEPKEHHSIM 4YOoro € BHCHOBOK llamatu JlopmiB AHTmii Ta
Venscy y cmpasi Channel Tunnel (1993): «CrtopoHu oOpanu HEBH3HAYEHE MpPaBO, IO Mae
3aCTOCOBYBAaTHCh 1O CYyTi cHopy. BoHO IMBHO HeWTpaipHE, aHaIiOHAJIbHE, EKCTPAoJUIliiHE.
ITpoTe, HEe BaXKJIMBO, IPABHJILHMIA UM Hi BHOIp IpaBa, KO CTOPOHH 3p00KIIH 1€k Bubip» [2].

Sk 3a3HayaB amepukaHchbkuil BueHUM A. JloyeHdenb] 3aBAaHHAM apOITPIB € BUHECEHHS
pillIeHHS y MeXax IpaBa, 0OpaHOTO CTOPOHAMHU CIIOPY, K€ 3a3BHYail BUXOAUTH 3a MEXi KOP/OHIB
nepxkasu [3, c¢. 150]. HarionampHe mpaBo MOKe PO3IIMPIOBATH CBOIO JiF0 HA IHO3EMHI JIEp)KaBH,
IpoTe, 32 MEKaMH KOPJOHIB JIep’KaBU BOHO HE CTAa€ MIKHApOJHUM. 3acCTOCYBaHHS B apOiTpaxi
IpaBa, IIUPIIOr0, HIXK HAI[lOHAJIbHE, CBIAYWUTH IPO CTBOPEHHS, TaK 3BAaHOIO, HAJHAILIOHAIBHOIO
npasa, HOBOI lex mercatoria, m’sikoro mpasa, abo TpaHcHaIioHaapHOTO Tpasa [1, ¢. 97; 4].

[ToHATTS «TpaHCHALIOHATILHE MPaBO» OYyJI0 BBEIEHO B 00II aMEpUKAaHCHKUM HAYKOBILIEM Ta
npaktukoM @. Jlxecceriom y 1956 p., axuii BU3HAYMB HOTO SIK BCIO CYKYTNHICTh IMPABOBUX HOPM,
110 PEryJIOI0Th Ail a00 MOll, 10 BUXOASTH 33 MEX1 HAIllOHATHBHUX KOPJOHIB, SIKI BKIIOUYAIOTH SIK
myOmivyHe, Tak 1 IpUBaTHE MIXKHAPOJIHE MPaBO, TaK CaMo SIK 1 1HIIII HOPMHU, 1110 HE MiANaAAl0Th MiJ I
crapmaptHi  kareropii [5]. Sk 3a3Hawyae pocidicbkuii BueHuii M. bepanmze, cropoHu
TPAHCHAIIOHAJIIBHOTO TpaBa HAAUISIOTHCS MIXHAPOJHOIO MPAaBOCYO'€KTHICTIO 1 MPHUPIBHIOIOTHCHA,
TaKUM YHHOM, JI0 JICPKaB, [0 CYMEePEeYUTh MPHHIIUIIAM MIXKHAPOIHOTO TipaBa [6].

[Tpodecop kanaacekoro yniBepcutery K. CKOTT NpomoHye po3risiiaTH TpU KOHIEMIii
MOXO/P)KEHHSI TpPaHCHAI[IOHAJILHOTO TMpaBa: 1) sk mapajienbHOro (GyHKIIOHYBaHHS IyOJIIYHOI
MDKHApOJHOI Ta HAIlIOHAIBHOT MPAaBOBUX CUCTEM; 2) K OJHOYACHOTO 3aCTOCYBAHHS MIXKHAPOJHOTO
Ta TPUBATHOTO IMpaBa; 3)gK aBTOHOMHOI MpaBOBOi AMCHMILUIIHK. BueHuil 3a3Havae, 110
TpaHCHAIIOHAJIIbHE TpaBa HE € HalllOHAILHUM a00 MDKXHAPOJHHUM, Hi MyOJIIYHUM, aHi MPUBATHUM,
IpOTE OJIHOYACHO MOEHYE PUCH YCIiX 3 HUX [7].

@opMarabHO TpaHCHAI[IOHANIbHE TMpaBO 3700yBa€ MaTepiajibHe BHUPaKEHHS TaKUMHU
cocobamu sik: 1) koaudikaiis TPHHIMIIB KoMepiiiHoro mnpasa, Hampukian, YHIJIPYA;
2) 3aTBEp/DKEHHS HAIllOHAJTBHOTO MpaBa €KCTEPUTOpiaibHOI 1ii sK caHkiiiiHe mpaBo abo GDPR
(3aranpHuit PernmameHT npo 3axuct nepcoHanbHux gaHux €C).

Y paMKax TpaHCHALIOHAJBHOIO IIpaBa PO3IJNAETbCA I1HCTUTYT TpPaHCHALIOHAIBLHOTO
MyOJIIYHOTO MOPSIAKY, SIKAW MMPOTHCTABISIETHCS JIOKATI30BAHUM HAI[IOHAIBHOMY (BHYTPIIIHBOMY) Ta
MDKHApOJHOMY  (30BHIIIHBOMY)  NIyOJIYHMM  mopsakaMm.  TpaHCHAIllOHAIbHUH — TOPSIOK
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BH3HAYAETHCS 5K OIlICHO MINCHAPOOHUL, SIKHA TIPEICTaBlsge COOOK Taki 3araJbHOBH3HAHI
NPUHIIMIY, SIK HEJOMYCTHUMICTh padCTBa, KOpyILii, BOMBCTB, TOwIO [8]. 3 mboro moryisgay aBTopu
MIPOTIOHYIOTh BU3HABATH IIJCTABOIO IS BIJIMOBHM Y BH3HAHHI Ta BUKOHAHHI apOITpaXKHUX PillleHb
MOPYIICHHS TPAHCHAIIOHAILHOTO MyOIIYHOTO MOPSAKY, 3aMiCTh HAIlIOHAIBHOTO, SIK HA TEMepilIHin
yac Bu3Ha4ae KOHBEHIIis PO BU3HAHHS Ta BUKOHAHHS 1HO3EMHHX apOITpaKHUX pimmeHb 1958 p.
TpaHcHaLiOHAaTbHE TPaBO YTBOPIOETHCS Yy CIUICTIHHI PI3HUX TPaBOBUX TpaauIii,
CIPUATIMBAM MICIIEM JUIS YO0 € MDKHApOIHHUM Komepiiiauii apOitpax [9]. TpaHcHamioHanbHE
IpaBO CHPSMOBAHE Ha JIEJIOKaNi3alil0 KOMepLiiHMX BigHOCHH. Taka, BiTHOCHO HOBa, (opma
e(EKTHUBHOTO TpaBa MOKIMKaHA 3a0€3MEUYUTH CIIPABEINIUBUI apOiTPaKHUI PO3IIIS]T Ta IPUIATHA JI0
BUKOHAHHSA apOiTPaXKHOTO PilIeHHS.
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