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MEXAYHAPOOHbIA APBUTPAX

IOpucT ¢ anBoKaTCKMM CBUAETENHCTBOM B MEHBIIIEH CTEIIEHU PUCKYET
HApyLIUTbh 3TUYECKME MMpaBUIa B MEXIYHAPOJHOM apOUTpaxke, Tak KaK 00s13aH
MPUIEPKUBATHCS MPUHLIMIIOB YECTHOCTU U IOOPOCOBECTHOCTHU

Sipocnae NETPOB, EneHa CUMKOBCKASY ¢ CrieumnansHo ans «KOpuanyeckoi npakTukm»

Tema 3TUKM B MEeXIyHapOAHOM apOUT-
paxe SIBJISIETCSI JOCTAaTOYHO aKTyaJbHOU 1
TIOPOXIAET MACCy MTUCKYCCUI B IOPUAMIECKIX
Kpyrax. B yem ke 3akitouaeTcst HapylIeHue
3TUKM B MEXIYHapoaHOM apouTpaxe? B yact-
Hoctu, [TpaBuna JIoHTIOHCKOTo MeXXIyHapoI-
HOT0 apOUTPaKHOTO CY/Ia OTIPENEIISTIOT, CPEI
MPOYETO, CJACAYIOIINEe HapyIIeHUS STUKMU:

— He0oOOCHOBaHHOE BOCTIPETISITCTBOBAHUE
OCYIIECTBJICHUIO apOUTpaxkHOTO Mpollecca
WY TIOCTAHOBKA TTOJT YTPO3y OKOHYATEThHO-
CTH JTFOOOTO apOUTPAXKHOTO PEIICHUS;

— MpeaoCTaBIeHNE JIOKHBIX 3asBICHUIA;

— MOATrOTOBKA,/MCIOJIb30BAHUE JTOXKHBIX
MOKa3aHUM;

— COKPBITHE TOKYMEHTOB;

— OIHOCTOPOHHMI KOHTaKT ¢ TpUOyHa-
JIOM.

DTO KpaTKuUil TepeuyeHb NPUMEPOB, B
NEeNCTBUTETLHOCT OH MOXET OBITh HAMHOTO
mpe. OCHOBHBIE TTpaBMIIa, KOTOPBIX TOJIKHBI
MPUIEPXKUBATHCS MPEACTaBUTENN CTOPOH, —
3TO MpaBuIa aIBOKATCKOM STUKHU, TPUHSITHIE
B IOPMCIUKIIMU, B KOTOPO OHU JOIYIIEHBI
K mpakTuke. [IpaBuna cTpaHbl, B KOTOPOM
IOPUCT AOMYIIEH K NMpaKTUKEe, MIPUMEHS -
JOTCS K OTHOLIECHUSM <«KJIUEHT-IOPUCT» U,
COOTBETCTBEHHO, K JEeSITeILHOCTU IOPUCTa B
MEXIyHAapOTHOM apOuTpaxe.

«OTHYHBIH» (opymM

2 Hos16pst 2016 roma B . Kuese cocTosi-
JIOCh MEPOIIPUSTHE, TOCBSILLIEHHOE BOIIpOCaM
9TUKM W TIOBEICHUS aaBOKaTa B MEXIyHa-
ponHoM apOuTpaxke ¢ HazBaHMeM «Light in
the tunnel of ethics? Regulation of counsel
conduct in international arbitration», opra-
HU3aTOpaMM KOTOPOTo BBICTyNmiIn Popym
MOJIONIBIX apOUTPOB Npu MexXayHapomaHo
toproBoii nanate (ICC YAF), monpa3mene-
Hue Young & International mpu MexayHa-
POJHOM LIEHTPE YperyJupoBaHMsl CIIOPOB
(ICDR Y&I), MononexHast MexmyHapoaHast
apoutpaxHas rpynna (YIAG) npu JIoHmoH-
CKOM MEXIyHapOIHOM apOMTpaxkHOM Cyie
(LCIA), YkpauHckas apOuTpaxHasi acco-
muanus (YAA).

Mepormnpusitue TpoBOAUIOCH B (popMe
ne6aToOB ¢ MPUBJICUYCHUEM XIOPU U 3pU-
TEJIbCKOI'0 TOJOCOBaHUs Ha TeMy «ToJibKO
a7BOKATYy, KOTOPBIN TOMYIIIeH PaKTUKOBATh
JIOKAJIbHO, JOJIKHO OBITH pa3pelieHo MpeI-
CTaBJIcHUE MHTEPECOB KJIUEHTOB B MEXIY-
HapoIHOM apOuTpaxe», gajiee OCHOBHOM
nokJan «PerynvpoBaHue TTOBEIEHUST aaBO-
KaTa B MEXIyHapOTHOM apOuTpaxe» Mpel-
craBu Jlyn @uanepu, mapTHep U pyKOBO-
IUTEJb MPAKTUKU MEXIYHApPOIHOTO apOUT-
paxa ropuanyeckoit KomrnaHuu Stephenson
Harwood, JlongoH.

CiemyeT OTMETUTD, YTO CTAHIAPTHI TIOBE-
JIEHUsI B pa3HbIX CTpaHax pa3JuyHbI. Y Hac
cyuiectByoT [IpaBuia anBOKaTCKOW 3TUKU
HamunoHanpHO# accoumanuyM amBOKaTOB
YKpauHBbI, YTBEPXKICHHBIC YUPEAUTEIbHBIM
ChE3JI0M aJIBOKATOB YKpauHbI OT 17 HOSOPsE
2012 roga. K cinoBy, Ha YKpauHe He CyLIecT-

BYeT 00513aTeJIbHOrO TpeOOBaHUS K IOPUCTY
OBITh aIBOKATOM JIJIsS TOTO, YTOOKI ITpeACTaB-
JIATB KJIMEHTA B MEXKIyHapOJTHOM apOuTpaxke.
BosHuKaeT BOmpoc: Kakue IIpaBUia STUKU
TOraa JOJKHBI IPUMEHSITHCS K IOpUCTY?

Hpoﬁnemamxa JTHKH aJIBOKaATa

IIpoGaeMbl, KOTOpble CTadu HauboJjee
00CcyXkmaeMbIMU B KOHTEKCTe TIpodeccro-
HaJIbHO 3TUKU, KacaloTCsT BOIIPOCOB ATUKH,
KOTOpbIE MOTYT BO3HUKHYTb B ITPOLIECCE OCY-
LIECTBEHUS MPOLIEAYPHI TPEICTaBUTENbCTBA
B apOUTPaXKHOM CyJie, PACKPBITHSI JOKyMEHTOB
U B XOJIe CAMOTO PACCMOTPEHMUSI [IeJT, a TAaKKe
ITOKAa3aTeIbCTB U MPOLIEAYPhI JOKA3bIBAHUS.

KondnukTHBIE CUTYaLIX, KOTOPBIE MOTYT
BO3HUKHYTH B CBSI3W C HApYIICHUEM TIPaBUJ
9TUKU, Ha TPAKTUKE CIEIYIOIINe:

— pa3nUYHOEe PEryJIupOBaHUE BhILIEYKa-
3aHHBIX BOMTPOCOB B PA3HBIX IOPUCIUKIUSIX.
IMpumepoB MOXKET OBITh MHOTO, B YaCTHOCTH
9TO clly4yaif, KOraa B OJHOU I0PUCIAUKIIAY
0011IeHe aIBOKATA CO CBUAETEIIEM MU DKC-
TEePTOM JI0 CIIyLIAHUSI CYUTAETCS HEITUYHBIM
WJIM 3aIlpelieHo, a B APYTroi I0pUCIUKIINT
CyIIECTBYET TaKas BO3MOXHOCThb. TakKum
00pa3om, eciiu 1Ba I0PUCTA U3 Pa3HbIX IOPUC-
MUKUUA OyAyT y4acTBOBAaTh B OAHOM U TOM
Xe Tpoliecce, HO MPEeACTaBIsATh MHTEPECh
pa3HBIX CTOPOH, TO BO3HUKHET TIPEeUMYIIe-
CTBO M3-3a pa3HbIX 9TUUECKUX Mpaswui. Eme
OIHUM TPUMEPOM MOXET CIYXUTb MpOLe-
nypa noArotoBku cunetens. Ha Ykpaune,
HammpuMep, 4eTKO He persiaMeHTUPYeTCs
TIOMOIIIb CBUIETENIO B TTOATOTOBKE CBUIE-
TeabcKux nokazanuii. B CLLIA moarotoska
CBUIETENS] — 3TO MPsIMOe 00s13aTebCTBO
JOpuCTa;

— HEeYypeTyJIMpOBaHNE HU OTHUM CBOIOM
HallMOHAJIBHBIX TIpaBuJ. Hamnbonee spkuii
npumep — KOHGJIUKT UHTEPECOB, €CIU
HOBBII TIPENCTaBUTEb CTOPOHBI, BCTYITAl0-
U B YK€ CYIIECTBYIOIIMI MpoIiecc, uMes
CBSI3b C apOUTPOM TI0 TAaHHOMY Aeny. B Takoit
CUTYallMU He MOHSITHO, KTO U3 HUX IOJIKEH
BBIITH U3 TIpoliecca MpX MTPUMEHEHUT HaIlo-
HaJTbHBIX TIpaBWI. MHEHME KaXkI0i CTOPOHBI
10 TOMY BOIIPOCY HaBepHsIKa OyIeT quameT-
PaJIbHO MPOTUBOTIOJIOXHBIM.

ITonoGHBIE pa3nuyusi MOPOH CTABAT
BOTIPOC O COOJIIOEHNU B apOUTpaXkHOM pa3-
OupaTeIbCTBE MPUHITUIIA TTPOIIECCYaTbHOTO
paBEeHCTBA CTOPOH U MPUHLIUIIA CTIPABEAIUBO-
¢ty B 1esioM. [1ouTu Bce KoeKChl MOBENEHUS
TpeOYIOT OT I0OPUCTOB, YTOOBI UX ACHCTBUS
OBLTM OCHOBAHBI Ha YECTHOCTH, TIPSIMOTE U
nobpocoBecTHOCTH (good faith).

Takxe ellie CyIIeCTBYIOT U paBUJjia MOBe-
NIeHUs, KOTOPble UMEIOT MEeXIyHAPOIHYIO
TIPUPOY ¥ TIOMOTAIOT CTOPOHAM BEIOPATh TOT
WJIM MTHOM clieHapuii neiictuii. Hampumep, B
2013 rony MexayHapoaHasi acCOIMANKSA 0Py -
croB (IBA) pa3zpabdorana PekoMeHpanuu o
TIPEICTaBIIEHUIO CTOPOH B MEXIyHAPOTHOM
apoutpaxe. Pekomennanuu IBA, corinacHo
npeamoOyJie, «He MpeIHa3HaYeHbl JJ1sI BbITEC-
HEeHUs IpYTUX TPUMEHUMBIX 3aKOHOB, TIPO-
deccrmoHaNbHBIX WJIN TUCHUTLUTMHAPHBIX
TIPaBUJI, COTJIACOBAHHBIX MTPABWII apOUTpaxka
1O BOMpOCaM MpeACTaBUTENbCTBA CTOPOH.
OHU TakXe He TpeaHa3HayeHbl HAIeNsTh
TpeTefickue CyIbl MOJHOMOYUSIMU, KOTO-
pble oTpenesieHbl acCOUMAIUAMU WM Ipy-
MU MpodheCcCUOHATBHBIMY OPraHU3aLUsIMU
HMHBIM 00pa3om». [Toxoxylo mpupoay uMeroT
MOJeJbHBIC TIpaBuja MpodecCuoHaTbHON
otuku (1983) AMepHKaHCKOil acconuanuu

lOpucTLI aKTMBHO 0GCYXAAIOT MALI0 CO3AaHUS
MeXAyHapOoAHOro KoaeKca 3TMKU, KOTOPbIii
yHUUUMPYET MOPaNbHO-3TUYECKME OCHOBbI
[esTenbHOCTN afBOKaToB

10pucToB (ABA), KoTopble MOCTOSIHHO OOHOB-
JISIOTCS.

CymecTsyet Ju pemreHue?

IOpucTbl akKTUBHO 00OCYXIal0T UICIO
CO3IaHUsI MEXIYHApOIHOTO KOJeKca ITHKH,

KOTOPBI JOJKEH YHU(UIIUPOBATh MOPAJIb-
HO-3TMYECKUE OCHOBBI IESITEIbHOCTU aBO-
KaToB, CO3/1aTh €IMHbIE CTAHAAPTHI PACKPHI-
TUsI UHGOPMAIINY, UCCIeIOBaHUS JoKa3a-
TEJbCTB, BeICHUS apOUTPaxkKHOTO TIpoliecca
U T.11. [To HalleMy MHEHUIO, CO3AaHKe TAKOTO
KOJIeKca He pelnT BceX MpobJieM, HO HaBep-
HsIKa TIO3BOJIUT 00Jjiee OTBETCTBEHHO OTHO-
CHUTBCS aIBOKATY K MH(POPMALINU, KOTOPYIO
OH TIOJTy4YaeT WIM MepenaeT B X0Ie PaCCMOT-
peHus nena. Bmecte ¢ TeM pa3paboTka TaKoro
KoJleKca UMEET OMNpeJeieHHbIE PUCKU, B
TOM YHCJIe U BO3MOXHOCTD €TI0 HeTIPaBUIIb-
HOTO TIPUMEHECHUS M Pa3bsICHEHUS, HATIPH -
Mep, HallMOHAJIbHBIMU CyIaMM B Ipoliecce
MPU3HAHUS W MCITOJHEHMST apOUTPakKHbBIX
peueHuii. BaxxHo otMeTuTh, uTo PexoMeH-
nauuu [BA gBisiioTCS B KAKOM-TO CMbIC/IE
MEXIYHApOJIHBIM KOAEKCOM 3TUKU, HO 3TO
MsiTKoe TipaBo (soft law), To ecTb He 00si3a-
TesbHOE s puMeHeHus. CIIOXHO cKa3aTh,
KaK IOPUCTHI OTHECYTCSA K 00s3aTeIbHOCTH
MPUPOIBI TAKOTO KOJIEKca.

TakuMm 006pa3oM, eIMHCTBEHHOE MPaBUIb-
HOE pelIeHIe TT0 BOITPOCy TPOoheCCUOHATBHOMN
STUKM aIBOKATA B MEXKITyHAPOIHOM apOUTpake
elie He BeIpabotaHo. CTOUT MOAYEPKHYTh, YTO
B KaYeCTBEHHOM MPEACTaBICHUN KIUEHTOB B
apOUTPaKHOM CyJIe B YaCTHOCTH U B IOPHCIIPY-
JIEHIIVH B 1IeJIOM OYeHb BaXKEH OITBIT. ATBOKAT,
KOTOPBIA AEUCTBUTENILHO MPUIEPKUBAETCA
MPYHIIUMITOB YeCTHOCTH, TIPSIMOTHI M 10OPOCO-
BecTHOCTH (good faith), B MeHbllIeli cTereHn
PUCKYeT HApYIIUTh STUUECKYE TTpaBUIa.

IIETPOB fApocaae — cosemnux FOD Asters,
2. Kues,

CHYKOBCKAA Eaena — nomowHux opu-
cma FOD Asters, e. Kues
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