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YyacHukun KoHKypcy
25 cTyAeHTiB-rpaBHUKIB i3 HAacTynHux BH3 YkpaiHu:

BH3 KinbKicTb
pobiT

1. | HKOY im. fpocnasa Myaporo 6

2. | KHY im. Tapaca LLleB4eHka 5

3. | AkageMis MUTHOI cny>bun Ykpaiim 3

4. | IHY iM. IBaHa PpaHka 2

5. | HauioHanbHa akageMis BHYTpiLHIX cnpaBs 2

6. | HY «Opecbka opmgnyHa akagemia» 1

7. | KuiBcbkui yHiBepcuteT npasa HAH YkpaiHu 1

8. | KHEY iM. Bagmnma NeTbMaHa 1

9. | HauioHanbHWIA YHiBEPCUTET AeprXKaBHOI NnogaTkoBoi | 1
cnyx6u Ykpainu

10.| OHY iM. I. MeyHuKoBa 1

11.| KniBCbKUM Mi>KHapOAHUI YHiBEPCUTET 1

12.| XMenbHUUbKNIA YHIBEPCUTET yNpaB/iHHA Ta npaBa | 1

®diHanictn Ta npusepu KoHkypcy

nib BH3

OkcaHa MaTiaw

KHY im. T.lWWeByeHka, IHCTUTYT
MiXXHapoAHUX BiAHOCWH

II AHApin OHUCBbKO KHY im. T.lWeBuyeHka, IHCTUTYT
Mi>KHapOAHUX BiJHOCUH
IT1 BikTopia MapTuHkoBa KHY im. T.lWeB4yeHka, IHCTUTYT
Mi>XHapOAHMX BiAHOCUH
AHacTacis HryeH OHY im. I. I. MeyHuKOBa
AHgpin WWocTaubknii HKOY iM. SApocnasa Mygporo
Jlapuca [JaH4yeHKo AMCY
= AniHa MakoBcCbKa JIHY iM. ®BaHa ®paHKa
= Codist Kosau NHY iM. ®BaHa ®paHka
o B'auecnas Kopuubkui HKOY iM. Spocnasa Mygporo
=) OmuTtpo CtelkoB XYYn

OnekcaHgp Tumdin

HIOY iM. Apocnasa Myaporo
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Jlapuca /JlaHYeHKO

AkapeMis MUTHOI cnyxbun Ykpainum, 3 Kypc
Ten.: 096 185 06 53
e-mail: loradanchenko@gmail.com

MixkHapogHuin KoMepuirHuin apbiTpax (aani-MKA) Bu3HaoTb 0gHUM
i3 HaledeKTMBHIWMX MexaHi3MiB po3B'A3aHHa cnopiB. Ha
npoTMBary HauioHalbHWUM CyZaM BiH Ma€ MeBHI nepeBarn npwu
po3rnagi cnopiB. TaM HeMae HauioHanbHWMX npanopie abo iHWmx
CMMBONIB Aep)aBHoi Bnaan. Ons "nmoauvHu 3 Bynuui" ue 6yae
BUrNA4aTU TakK, $IK KOHdepeHuia 4yn pinosa 3ycTpiy. MKA He
CXOXWI Ha CyAOBWI po3rnsj B3arani.

Mepwa nepesara MKA nonsarae B HeynepeaxeHocTi. [Jobpe Biaomo,
wo MiXXHapOoAHi apbiTpaxHi iHCTUTYUT, K npaswuno,
OpraHi3oBYIOTbCA  He3aNieXHUMU  opraHisaudiamu. Hanpwuknag,
MixxHapogHa ToproBa nanata (ICC), aka 6yna 3acHoBaHa B 1923
poui i Mae wtab-kBapTupy B [Mapuxi, CToKronbmMcbka TOprosa
nanata (SCC), MixHapogHuii apbiTpaXHUin UeHTp [OHKOHry
(HKIAC) i Tak pgani. BoHu He BX0AaTb 4O CyAO0BOIi CUCTEMM XKOAHOI
OEpXaBu i He 0BMeXyTbCH iX Cy40BOK MpakKTMKOKW. ApbiTpaXkHui
cya, €K npaBwuno, BMWpillye cnip 3rigHo 3 HabopoMm npaswun
(Hanpuknag, ApbiTpaxHuii  Pernament ICC), WO CTOpPOHMU
obymoBnoOTh i 3a3HavatoTb B "arbitration clause"(apbiTpaxxHoMy
3aCTEepPEeXXEHHI).

Mo-apyre, MixHapoaHi apbiTpaxHi pilwleHHs MOoXyTb 6yTu
3abe3neveHi Mamxe B KOXHilM KpaiHi B CBiTi. ApbiTpaxHi pilleHHs
X04 i € 060B'A3KOBMMK, asie He MakTb NPSAMOI Aji i TOMY MOBUHHI
6yTv npuBeaeHi Y BUKOHaHHS CyAOM KpaiHW, Ha TepuTopii sKoi
3HaxXoAuUTbCA CTOPOHA, LWOAO0 SIKOI BUHECeHO pilleHHs. Lle npaBuno
3anpoBaAXy€eTbCst Hblo-MOpPKCbKO KOHBEHLIEI MPO BU3HAHHSA |
NpUBEAEHHS Y BUKOHAHHS iHO3EMHUX apbiTpa)kHux piweHb (1958),
AKy patudikysano 133 KpaiHu, B TOMY 4uChi 1 YKpaiHa.

Takox Ao nepesar MKA MOXHa BiAHECTW WBWAKICTb | epeKTUBHICTb
BUTpaT. Ane BOHW He € aBTOMATUYHWUMMK MepeBaramm, a Hanpsmy
3anexaTb Big camoi cyTi cnopy, cTtopiH (ogHa 3i CTOpiH MoOXe
nepewkoaxatn po3rnsgy cnpasu). Ane apbiTpaxkHuii po3rnsasa Ao
cuxX nip € pocuTb goporum. [lpsmi BuTpatM Ha apbiTpax B
OCHOBHOMY BKJto4atoTb B cebe: (1) nnaty apbitpy; (2) ButpaTth Ha
npoi3g ans apbiTpa Ta opeHay NpUMILLEHHS ANS BUPILLEHHS Cnopy;
(3) BapTiCTb NpoBeAeHHs iHCAEeKUin Ha MicuaxX 4M Npu 3anyudeHHi

6


mailto:loradanchenko@gmail.com

ekcnepTiB, SKi agornomaratoTb apbitpy; (4) nnaTty 3a topuandHI
nocnyru.
HapewTi, cTOpoHM MOXYTb BMbpaTM apbiTpiB , WO BOMOAIOTb
crneuianbHUMKM 3HAHHSAMUM 3 MEeBHOro NuTaHHa abo ranysi. Lle moxe
6yTM Ayxe BUrigHMM ANa Cynepeqdok B By3bKocMeuianizoBaHMX
ranyssx [3; 124].
OpHak, BapTo 3ayBaXwTW, WO He KOXeH cnip 3a
30BHILUHbOEKOHOMIYHUM AOrOBOPOM MOXE PO3rnsfaTvch B NOpsSiaKy
MKA. BaxnuMBuM i CUCTEMOYTBOPIOKOYMM E/IEMEHTOM, SAKUWN
BM3Hada€e Mexi komneTteHuii MKA, € apbiTpabinbHicTb cnopis.
TepMiH «apbiTpabinbHicTb» 6e3nocepeaHbO He BXMBAETbCS Hi B
3aKOHOAaBCTBI, Hi B CyAoBiA npakTuui YKpaiHu. fK 3a3HadatoTb
Nlykac A. Micrenic i Craspoc J1. bpekoynakic - apbiTpabinbHicTb
BMXOAUTb 3a Mexi apbiTpaxHoi yroam, ue € HeBigA'EMHe npaBo
Lep)XXaBW Ha BWU3HAYeHHS Kosa CnopiB, SKi MOX/IMBO BUPILIUTKU
wniaxoM apbiTpaxy, i He3anexHe Big Boni CTOpiH [2; 273 -292].
JdaHe BW3HAYeHHS UiNKOM BignoBigae AincHocti, 60 noHATTS
apbiTpabinbHOCTI € HeyHidikoBaHWM i B MiXXHapooHWX MpaBOBMX
akTax. Tak, Hanpuknag, MopaenbHWiA 3aKOoH MNpO MiXXHApPOAHMUN
KoMmepUuinHui apbiTpax, wo 6ys npuiHaTnii Komicieto OOH 3 npaea
MiXkHapogHoi  TopriBni B 1985p., He 3ragye noHATTH
apbiTpabenbHOCTI, i BUPIWEHHSA LbOro MUWTaAHHS 3aJIMWIAETbLCS Ha
pO3Cya KOXHOI gepxxaBu. Taka no3uvuisa y3rogkyerbca 3 ab3.2mn.2
EBPONENCLKOI KOHBEHLUIT MpO 30BHILLHBOTOProBebHUI apbiTpax
(PKeHeBa, 1961): «Cya, B $IKOMY MOpPYLUEHO CrpaBy, MOXe He
BU3HaTK apbiTpaxkHy yroay, SKLLO 3@ 3aKOHOM MOro KpaiHu cnip He
Moxxe 6yTn npeameToM apbiTpaxHoro po3rnsay".
BapTo 3a3HaunTn, wo 6ynu 3gicHeHi aeski cnpobu, cnpsiMoBaHi
Ha YHidikauito kKoHuenuii apbiTpabinbHocTi. ¥ 1999 poui Kowmicis
Opranizauii O6'egHaHmMx Hauim 3 npaBa MiXHapoAHOI TopriBAi
(pani-Komicist) Bu3Hauuna gaHe NUTaHHA B SIKOCTI OAHIEl 3 TeM ans
MalnbyTHbOro onpautoBaHHa (aonosiab Kowicii npo poboty 32 -i
cecii , 3 17 TpaBHA no 4 4yepsBHsA 1999p., nyHkTn 351-353 ). Ane
npobnemi yHigikauii 6yno HagaHoO HU3bKUW MpiopuTET, WO 6yno
3yMOB/EHO ii MOCTIMHUM pPO3BUTKOM B paMKax HauioHaNbHUX
IOPUCANKLIN AepXaB i TUM, WO AesiKi 3 uMxX AepXXaB BBaXkalTb, LLO
ue € HebaxaHuMM BTPYYaHHAM Yy BHYTPIWHE perysioBaHHS.
HesBaxatoun Ha ue, Komicia 3rogoM 3HOBY BMpasuia
3auikaBneHicTb B 06roBopeHHi €anHOI KoHuenuii apbiTpabinbHocTi,
30kpeMa B cdepi  KOpNopaTUBHWUX  CrOpiB, HEpPYyXOMOCTi,
6aHKpyTCTBa Ta HefobpOCOBICHOI KOHKYpeHLUii [5; 63-65].
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B [OOKTpWHI MiXXHapoAHOro nNpuBaTHOrO npasa BUAINAKTb TaKi
3aranbHOMPUNHATI  KpuTepii  apbiTpabinbHOCTi: 06'€KTUBHI i
cyb'ektmBHi. JaHi kputepii 6ynn 3ano3myeHi 3 HiMeUbKOro npasa.
Tak, Hanpuknag, 3a HiMeUbKUM 3aKOHOAABCTBOM 06'€KTUBHUM
KpUTEpIiEM € XapakTep Cnopy, WO nepenaETbCa Ha po3rnsg
apbiTpaxy. Cy6'ekTMBHUI KpuTepii nepeabavae HAsABHICTb Y CTOpPiH
npaBocyb'eKTHOCTI WOAO YKNaaeHHsa apbiTpaxHoi yroau, To6TO
34aTHICTb 6yTn cyb6'ekToM apbiTpaxkHOi yroau. Y CBOK 4epry, B
aBCTPINCbKOMY 3aKOHOAABCTBI 06'EKTUBHUA KPUTEPIA pPO3YMIETbLCS,
AK MOXNUBICTb Yyknagatm apbiTpaxHy yrogy Lwoao rnpeaMeTy
cnopy, cyb'ektmBHuMIA KpuTepin - GaKTUYHO pO3rNsaAaETbCsa  §K
Ai€30aTHICTb, TOB6TO MOXMBICTb CTOPIH YyKfAagatn apbiTpaxHy
yroay [11].

B YkpaiHi Takumm cy6'ektammn, 3rigHo 3 3akoHy YkpaiHu "lpo
Mi>)KHapoAHMI  KoMepuiMHui  apbiTpax", MOXyTb BMCTynaTu
KOMepUiMHi NiANpMEMCTBA, WO € CTOPOHOIO CNOPY i 3HaxXoA4ATbCS 3a
KOPAOHOM, MigNpPUEMCTBA 3 iIHO3EMHUMMU IHBECTULLISIMU | MiIDKHAPOAHI
o6'eagHaHHA Ta opraHisauii, cTBOpeHi Ha TepuTopii YkpaiHu (ix
cnopu Mix coboto, cnopu Mix iX yyacHMKaAMK, a Tak caMmo ix cnopu
3 iHWKMMK cyb'ekTamm npaBa YKpaiHu).

OTxe, MOXHa 3a3HauuTu, WO B npasi 3apybixHuWXx KpaiH nig

cyb6'ekTnBHOO apbiTpabinbHicTio pPO3yMi€TbCSA 3arasjbHa
npaBoCyb'eKTHICTbL CTOpPiH, $Ka B CBOK uyepry nepepbavae
OOroBipHy npaBocy6'ekTHiCTb (TOBTO MOXAMBICTb | 34ATHICTb

yKnagatm UMBINbHO-MPaBOBi  yroau), TaKOX AenikTo34aTHICTb
CTOpiH Ta npouecyanbHy npaBocyb'ekTHiCTb. Cy6'ekTMBHa
apbiTpabinbHicTb BkAoYyae B cebe $HAK MaTepianbHy, Tak i
npouecyanbHy npaBocyb'ekTHICTb cTOpiH. KpiM Lboro, cy6'ekTuBHa
apbiTpabenbHicTb Nnepenbayae nob6poBiNIbHE BONEBUSBNEHHS CTOPIH
npo nepegady crnopy Ha BupiweHHa Ao MKA. Tob6to koHuenuis
apbiTpabinbHOCTIi TiCHO B3aEMOMOB'si3aHa 3 iHLWOK KOHUEMUIED
MKA, a came - npuHumnom "Kompetenz-Kompetenz", skui
Ao3Bonse apbiTpaxHoMy cyay BupillyBaTM MUTAHHSA BfACHOI
KOMMNeTeHUIT HaBiTb NP OCKapXeHHi AiNCHOCTI apbiTpaXkHOi yroau.
ApbiTpaxHunih cyn caMocTiiMHO, 6e3 3BepHEHHS A0 HauioHasbHOro
cyny MOXe BMHEeCTM NOoCTaHOBY MpO CBOKW HOpUCAUKUIT, B TOMY
yncni nNpuM HasBHOCTI Oyab-SIKMX 3anepedeHb LWoAO0 AiNCHOCTI
apbiTpaxHoi yroan. AaHunii NpuyHUMN 3akKpinaeHun B apbiTpaxKHux
pernameHTax i nepeabadeHun B TunoBoMy 3akoHi FOHCITPAJ1, a
TakoX y €EBponeincbkin koHBeHujii 1961 p. BignosigHo go n.3 cT.V
KoHBeHUji, apbiTpaxkHuin cyn, NpoTU SIKOro 3asBJfIeHO BiABi4 Yepes
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HeniacyaHiCTb, He MOBMHEH BiAMOBNATUCS Bi4 po3rnsay crnpasu i
Ma€ nMpaBoO CaM BWHECTU PpilleHHA 3 MNUTaHHa nNpo  CBO
KOMMNEeTEeHUit0, 0OAHAK Take pileHHs apbiTpaXxHoro cyay Moxe 6yTtu
3rog0OM OCKapXeHe B JAepXaBHOMY cydi BignoBigHO A0
HauioHanNbHOro 3aKoHoAaBCTBa CTOpiH [8].

O6'ekTBHa apbiTpabinbHICTb BU3HAUYAETbCA BUXOAAUYM 3 KATeEropin
cnopis, WO MOXyTb 6yTM npeaMeToM apbiTpaxHoro posrnaay. Tak
AK Hi Hb}o-VIopKCbKa KOHBEHLif, Hi TMNnoBun 3akoH IOHICTPAJ1 He
MiCTUTb ObBbMeXXeHb WoAo npeaMeTa apbiTpa)HOro pos3rnsay, BiH
BM3HAYAETLCA HaUioOHaNbHMM 3aKOHOAABCTBOM. Tak, Hanpwuknag,
LLiBenuapis BMKOPUCTOBYE LWKMpPOKe MOHATTS apbiTpabinbHocTi. o
cnopie, WO MOXYyTb po3rnsgatuce B MKA, BXoAsaTb i MUTaHHA
nos'ssaHi 3 HepyxoMicTio. LUBeruapcbknii 3akoH npo apbiTpax
1999 poky ponyckae po3rnag apbiTpaXHuM CyaoM chnopiB 3
BiAHOCMH NOB'A3aHMX 3 aAMiHICTpaTUMBHUM peryaioBaHHSaM. 3a
WwBenuapcbkmMm 3aKOHOAABCTBOM MUTaHHSA npo BaNlOTHE
peryntoBaHHS | KOHTPO/Sb, 3aKOHOAABCTBO MNP0 OXOPOHY
HaBKOJIMWHbLOIO cepefoBMLLA i peryatoBaHHS (piHAHCOBUX PUHKIB,
€ apbiTpabinbHuMM 3a ymMoBM, WO apbiTpu He BUXOASATb 3@ MeXi
OBOCTOPOHHIX yroa (To6TO He 3adinalTb MNUTaHHS ny6nivyHo-
npaBoBoro Xxapaktepy). Kpim Toro, apbiTpam [O03BONSIETLCA
po3rnsgatn crnpasBuM 3 efleMeHTaMu KpUMiHaAbHOro npasa, SKLLO
dakTnuHi ob6CTaBMHM CNpaBu BMMBAKOTb Ha B3AEMOBIAHOCUHMU
CTOpiH, Hanpuknag, Yy pa3i HeaincHOCTI KOHTpaKTy BHacCNigokK
3/IOUMHHOI MOBEAIHKN CTOPOHM. 3a 3akOHOM apbiTpu He MalTb
NOBHOBAXeHb 3aCTOCOBYBaTM KpuMiHanbHi abo aaMiHiCcTpaTUBHI
caHkuii [4;13-14]. A B 3akoHogaBcTBi benbrii, ®panuii, ITanii,
CnoBayymHM 3aCTOCOBYETbCA niaxia, Skui nepeabayae, WO
CTOPOHM MOXYTb Ha BJACHWUM poO3Cy[ pO3MNopsaXaTuCb CBOIMMU
npasamMum LWOAO0 MOXJIMBOCTI BUPIWLEHHA CMOpYy | [AOCATHEHHS
KOMMpPOMIiCy, afie nNpsMO BUKAOYAETbCS apbiTpabinbHICTb MeBHUX
cnopie. [puknagom Takoro nigxoay € cratra 1676 (1)
Benbriricbkoro CynoBoro kogekcy sika nepepbadvae, wo " 6yab-
AKMIM Cnip, WO BUHUK 3i cneumdiyHMX nNpaBoBMX BiAHOCKH i WOAO
SIKOFO MOXJ/IMBO YK/ACTU MUPOBY yroay, € npegMetom apbiTpakHoi
yrogn' [1].

Mo>kHa BUAINNTM CNOPU, WOA0 SKUX iCHYE npobneMa BM3HAYEHHS
ix apbiTpabinbHocTi, a came B cdhepax:

o AHTUMOHOMOILHOIO | KOHKYPEHTHOro nNpaga;
. yrogam wofao LUiHHUX rnanepis;
o 6aHKpyTCTBa;



iHTenekTyanlbHa BNACHICTb;

xabapHMUTBO i KOpynuis;

° iHBECTUUIiT B NPMPOAHI pecypcu.

B Mi>kHapoAHin npakTuui iCHYeE AyMKa, WO aHTUMOHOMOJIbHI cnopwu
€ HeapbiTpabinbHMMK, BUKAKOYEHHS CcTaHoBuTb CLUA, pe 6ys
npeueneHT apbiTpabinbHocTi Takoro cnopy (cnpasa Mitsubishi
Motors Corp v. Soler Chrysler-Plymouth, Inc.(1985)). MaHye
AyMKa, Wo Aepxaga Ta ii cyan MaTb 060B'A30K CNPUSATU 3aXUCTY
HauioHanbHMX iHTepeciB i 3abe3neyyBaT YMOBU KOHKYPEHTHOI
€KOHOMiKMH, LISIXOM 3aCTOCYyBaHHS aHTUMOHOIMOJILHOTIO
3akoHogascTBa. I Tomy MKA 3 Moro KoH®iaeHUiMHMM | NpuBaTHUM
XapaKTepoM He nigxoauTb Afs8 BUPILWEHHS aHTMMOHOMObHUX
nutaHb. Byno BucnoesneHo nob6olBaHHSA, WO AepXaBHi iHTepecwu
MOXYTb OyTM npoirHopoBaHo "3a 3auMHeHMMKM aBepuMa MKA'.
BepxoBHuit cya CLUA Biaxunme Ui MipkyBaHHSA, i cnip 6yno
po3rAsHyTO B apbiTpaXHOMy NOpSAOKY.

Cnopu woao 6aHkpyTcTBa € apbiTpabinbHumm B HiMeduunHi. Taki
cnpaBu po3rnsfatoTbCcs, 60 MNPUCYTHIN EeKOHOMIYHWUIA XapakTep.
OpHak, iCHYIOTb NeBHiI obMexeHHs. 3rigHo 3i cTatTero 160 (2) N° 3
Kogekcy 6aHkpytctBa (InsO), apbiTpaxHuih Kepyrouumin Moxe
nepegasaTtu Crnip nNpo 3Ha4dHy cymy go MKA nuwe 3a 3rofoto
KOMiTeTy Kpeauntopis [4; 3,11].

Ha 3akoHOAaB4YOMY piBHIi B YKpaiHi MiCTUTbCS BesiMKa KifbKiCTb
obMexeHb woao apbiTpabiNibHOCTI MEeBHUX KaTeropin Crnopis.
3okpeMa, y CT. 77 3akoHy YKpaiHu "lpo MixHapoaHe npuBaTHE
npaBo" 3a3Ha4ya€TbCA, $SKi CNopu MiACYAHI BUKAOYHO CydaM
YKpaiHu: WoA0 HEPYXOMOro MamHa, Wo 3HaXoAUTbCS Ha TepuTopii
YKpaiHu; cnopu, nos'sa3aHi 3 opoOpMAIEHHSM MpaBa iHTeNneKTyanabHOl
B/IACHOCTI; Ccnopwu, noB'A3aHi 3 nikeigauielo abo peecTpauieto
iHO3EMHUX OpUANYHKX 0cCi6, abo @isnyHMx oci6 nignpuemuis;
neBHi aaMiHiCTpaTMBHI cnopu (NpeAMeT Takux CnopiB BUXOAUTb 3a
MeXi npuBaTHOI cdepun); wono baHKpyTCTBa; UIHHMX Manepis, WO
6ynn odopmneHi B YkpaiHi Ta TpyZaosi cnopu [6]. Takox
HeapbiTpabinbHMMKM € cnopu i3 crnoxuBadamu. CrnoXuBaudeM,
BiANOBIAHO A0 YKpPAiHCbKOro 3aKOHOA4ABCTBA, € BUHATKOBO i3nyHa
ocoba, WO BUKI/OYAE MOX/MBICTb OPUANYHUX 0OCI6 byTKn
cnoxueadamu. To, O4YeBMAHO, WO CMoOpuM 3i CroXwmBadaMu He
MOXYTb pPO3rnsgaTuCb SIK «KOMepUirHi», To6TO rocnogapcbki, a
BiATaK He MOXYTb po3rnaaaTncs B MiXkHapoaHuX apbiTpa)ax.
JocuTe npobneMHuM nuTaHHAM B YKpaiHi € HeapbiTpabinbHicTb
KOpNopaTuUBHUX CMNOpiB 3a HauiOHa/bHUM 3aKOHOAAaBCTBOM. [0
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2008 p. B 3akoHOZaBCTBi He 6yno BCTaHOBNEHO OobMeXxeHb, LWoAo
nepefavi KopnopaTMBHMX cCropiB Ha po3rnag o MKA. 3 2008
MoyaBcs 3BOPOTHIN mpouec, a came - byna npunHsaTa lMocTaHoBa
Mnenymy BICY "Mpo npakTuky po3rasay cydamMmu KoprnopaTUBHUX
cnopie " Big 15.10.2008poky N°13 y n.9, y €Kil 3a3Ha4vaETbCs:
"YyacHMKKM rocnofapCbKMX TOBApUCTB He3anexHo Bia cyb6'ekTHOro
CKnajy akuioHepiB He Brpasi TakoX NignopsaKoByBaTy po3rnag
KOpNopaTUBHUX CMOpiB, NOB'A3aHMX i3 AiANbHICTIO rocnogapCcbKnx
TOBApuUCTB, 3apeecTpoBaHMX B YKpaiHi, 30KpeMa TakKux, LWo
BUMAMBAIOTb i3 KOPMOPATUBHOIO  yrnpasfiHHA, Mi>KHapoAHUM
KoMepuiHuM  apbiTpaxHuMm cyaam"[10]. Ane > [locTtaHoBM
Mnenymy BICY He MaloTb HOPUANMYHOI CUJIM HOPMaTUBHO-MPaBOBOIro
aKTy, X04a Cyan HUXYMX IHCTaHLUIA KepyTbCS HUMU MpU po3rnaji
cnopis. 3akoHodaBuye 3aKpinaeHHs HeapbiTpabinbHOCTI
KOpnopaTUBHUX CNOpiB BiAOYNOoCb 3 MPUAHATTAM 3akoHy YKpaiHu
"lMpo BHECEHHS 3MiH A0 AEeSKMX 3aKOHOAaBuYMX aKTiB YKpaiHu Woao
DISNbHOCTI TPETEeNCbKMX CYAiB Ta BUKOHAHHS pilleHb TPeTenCbKnxX
cyaig" Big 05.03.2009 p. 3riaHo n.10 4.2 cnopw, WO BMHUKAIOTb 3
KOpropaTMBHUX BIAHOCUH, BUKOYaKTbCA 3 KomneTeHuii MKA.
KopnopaTUBHMMM, 3rigHO YKpPAiHCbKOrO0 3aKOHOAABCTBa, € CMNopw
Mi>XX rocnoAapCbKUM TOBAapUCTBOM Ta MOr0 yYacHUKOM (YYaCHUKOM,
Wwo BMbyB) Ta CNOpu MiX YYaCHMKaMU rocrnofgapCbKuUxX TOBAPWUCTB,
WO noB'dA3aHi i3 CTBOPEHHSM, AiS/bHICTIO, YyNpaBliHHAM Ta
MPUNUHEHHSAM AiSIIbHOCTI LbOro TOBAapUCTBA, KpiM TpyAOBUX CMOpiB
[7].
LiikaBolo € npaktuka BepxosHoro Cyay YKpaiHu, KOTpui,
po3rnsgatouun cnip, Wo BMHUK MiX disnyHuMmM ocobammn 3 npusoay
YKNaAeHoro AoroBopy KyniBai-npoaa)xy KOpropaTUMBHWUX MNpas, B
yxBani Big 26 rpygHa 2007 p. 3a3HauuB: "Cnip BUHMK He MiX
y4YacHUKaMM rocnofapcbkKoro TOBapuCTBa LWOAO0 KOPNOpaTUBHUX
npas, a MiX @i3n4HUMKM ocobamMu LLOAO NMOHOBSIEHHS MOpPYLUEHOrO
npaBa BNACHOCTI... TO6TO cnip He 3 KOPNOpPaTUMBHUX BIAHOCWH..., a
UMBINIbHO-NPABOBUMA CMip, SAKWI nNignarae po3rnsgy B MNOpSAKYy
uMBINbHOro cygoymHcTea". OTXe, MOXXHa KOHCTaTyBaTy, LLO Cnopu
wono obiry kopnopaTMBHUX NpaB He € KOPNOPATUBHUMWU CNOPaMMU i
MOXYTb nepegasatucb 4o MKA[9].
OTxe, MOXHa 3pobutm  BUCHOBOK, WO apbiTpabinbHicTb
PO3YMIETbCA, $K nMpeporatmea AepXaBW Ha BU3HAYEHHSA i
3aKpinfeHHs TOro Kosia Ccropis, WO MOXYTb MepefaBaTUCb Ha
BupiweHHa a0 MKA. [dexTo OTOTOXHIE "apbiTpabinbHictb" i
"migcygHicTb", Ta, Ha MOK AYMKY, Le € HEeKOpeKTHO. liacyaHicTb
11



3aKpiNJETLCA B 3aKOHI Nuwe y BigHOWEHHI A0 HauioHaNbHOI
cuctemun cyaie. "MoHaTTa "apbiTpabinbHocTi" € HedopManbHUM i
3aKOHOA4aBYO HEe 3aKpiMNjeHMM B >XOAHOMY MiXKHapoAHOMY 4u
HauioOHaNbHOMY akTi, Xo4a caMe BOHO BWUCTYNAa€E OCHOBOI
apbiTpaxHoro po3rnaay, BU3HA4Ya€E Mexi KoMmneTeHuii apbiTpa)kHoi
iHCTUTYLii. Came BiACYTHICTb €AuHOI KoHuenuii apbiTpabinbHocTi
Npu3BoANTb A0 BWHUKHEHHSA A0AaTKOBMX npobnem, 60 npakTuka
BUHECEHHSA TUX 4M iHWKX cnopiB Ha MKA B pi3HMX KpaiHax ro
pi3HOMY peryseTbCa: B OAHIM KpaiHi cnip € apbiTpabinbHuM, B
iHWi Hi. I ToMy icHye Hebe3neka Npu nepegadi 40 HaUiOHANbHOIO
CyZly CTOPOHMU, LWOAO AKOI BUHECEHO pileHHS MKA, wo BOHO MoXe
He BMKOHATUCb B CWUAY TOro, Wo cnip € HeapbiTpabinbHMM 3rigHo
3aKoHOoAaBCcTBa Tie€i kpaiHM. Ha Mow aymky, 6yno 6 gouinbHo
po3pobuTn KpuTepii BiAHECEHHSA CMOPIB, WO MOXYTb NnepegaBaTUCh
Ha po3rnsag Ao MKA Ha MikHapoaHOMY piBHi. Tak sk apbiTpaxHi
iHCTUTYUIT He BiAHOCATbLCA A0 NEeBHOI HaLUiOHaNbHOI CUCTEMU CYAiB,
BOHM MalTb BM3HayaTM apbiTpabinbHICTb Ha OCHOBI NeBHOI
YHicikoBaHOI KOHUenu;i.

Ons Bu3HaueHHA apbiTpabinbHocTi MKA MOXHa BUAINUTY 2 WAAXK:
Mepwunin - LUe BCTAHOBJIEHHS | 3aKPiNJIeHHS BMYEPrHOro nepeniky
cnopiB, ki nignaratoTb po3rnsgy B MKA. Ane uen cnocib €
HeeheKTUBHUM, LLO 3YMOBMIOETLCA MOCTIMHMM PO3BMTKOM MNpaBa i
MOX/IMBICTIO BWHUKHEHHS CMOpiB, WO paHile He BWHUKaNW.
3aKpinJeHHs 3aKpUTOro nepeniky CcrnopiB MaTtuMe obMexxeHun
xapakTrep.

Opyrin wnsax - ue BMPOBMEHHA | NOWyK 3arasbHUX KpUTepiiB
BiAHeceHHa cnopiB Ha po3rngag MKA. Tak, Hanpuknag, MOXHa
3anpornoHyBaTu TaKi KpUTepii:

1) cnopn MawTb BMHMKATU 3 "TOopriBesnbHMX (KOMepuinHnx)"
BiAHOCWMH - TaKi BiAHOCMHM MaKTb AOCUTb LUMPOKWUIA XapakTep i He
MOXYTb 6YyTW 3aKkpinnieHi B NeBHOMY BMYEPNHOMY Mepeniky B cuny
NOCTINHOrO PpO3BUTKY (30KpeMa, A0 TakKuX BIAHOCUMH MOXHa
BigHeCTU: cniBpobiTHMLTBO 3 iHO3EMHUMM KOMMaHisiMu,
napTHepCTBO, IHBECTYBAHHSA, YKNaAaHHSA TOPriBeNbHUX Yyroa Ta
30BHILUHbOEKOHOMIYHMX KOHTPaKTIB i T.4.);

2) cnip ™Mae npuBaTHMiK XapakTtep (T06TO 3adinae cdepy
LUMBISIBHOrO nMpaBa Ta BiAHOCMH, WO BUHWKAKTbL B MOro Mexax),
ane ue He BUKI/IYAE Y4yacTi B SIKOCTi CTOPOHM B apbiTpa>kHOMy
po3rnaai nepXXaBHUX OpraHiB, SKWO TakKa MOXIMBICTb MPSAMO He
3abopoHeHa HauioHaNbHUM 3aKOHO4ABCTBOM;
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3) apbiTpaxkHa yroga i apbiTpa)xHe 3acTepeXeHHs WoA0 nepeaadi
cnopy Ha po3rngg MKA  MawTb  ykKnagaTMCcb Ha  OCHOBI
[O6pOBINIbHOIrO BONIEBUSIBNIEHHS CTOPIH;

4) apbiTpaxkHa yroga Moxe ykfagaTucb B 6yab-sKini dopMmi y ToMy
BUNAOKY, KOMM 3aKOH AepxaBu abo BONEBUSABNEHHA OAHIEl 3
CTOpiH yroan He BuMarae o60B'A3K0OBOI NMCbMOBOI opmu. Ane, B
6yab-KOMY BMNaAKy, AOUiNbHile BUKOPWUCTOBYBATUM MUCbMOBY

dopmy.

Wono VYkpaiHn, TO Hanbinbw AUCKYCiMHMM | npobnemMHuM
MOMEHTOM, WO noTpebye BupiweHHda we 3 2008 poky, €
apbiTpabinbHicTb KOpropaTuBHUX Cropis. YKpaiHCbKke

3aKOHOAABCTBO BIiACTAE BiA NpoBiAHUX 3apybixHWX KpaiH, Ae He
BCTaHOBNEeHO obMmexeHb ana MKA y po3rnsgi KopnopaTMBHUX
cnopiB. O6bMexxeHi MOXIMBOCTI apbiTpaxy He € npuBabnuenumMm ans
iHO3eMHUX iHBecTopiB. IHO3eMHi iHBecTopUu, y CBOIN 6inblocCTi, He
6a)kaloTb BMUpilWlyBaTM CNOpW i B3arani MaTu CripaBu 3 YKpPaiHCbKOK
cuctemoro cygie. HaeiTb sakwo MKA po3rnisiHe cnip, SKUA €
HeapbiTpabifbHMM B YKpaiHi, a 3rigHO 3aKOHOAABCTBa OAHI€l iHWOI
CTOpoHM € apbiTpabinbHUM, TO PpilleHHA MO TakuX cropax
BMNpaBAoBYOTb cebe nuwe Togi, AKWO MOoro BUKOHAHHS MOXJ/INBE
rno3a Mexamm gepxaBu-gianosigadya. PilleHHS WoAO0 cnopy, WO €
HeapbiTpabinbHMM, He 6yae BMKOHYBaTUCb HaUiOHaJIbHUM CyZOM.
OTXe, Ha MOK AYMKY, B YKpaiHCbKOMY 3akoHoAaBcCTBi 6yno 6
OOUINIbHO MNOBEPHYTUCb A0 MNOJSIOXEeHb, WO He BCTAaHOB/OBAIU
obMexeHb LWoAo BUPIiLLEeHHS KoprnopaTuBHMX crnopie B MKA, To6To
A0 CTaHy, Wwo dakTnyHo icHyBas Ao 2008 poky. Le 6 nocnpusino
3auiKaBneHHIo0 iHO3eMHUX iHBECTOpiB i nmapTHepiB A0 crniBnpaui 3
YKpaiHCbKUMK ipMaMK, a TaKoX cnpsao 6 noganbloMy pO3BUTKY
i BAOCKOHAIEHHIO eKOHOMIKN YKpaiHW.
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If the jurisdiction of the arbitrators can only go as far

as the parties by agreement have authorized them,

one must add immediately that this jurisdiction

can also go only as far as the parties CAN authorize them.
Limits of party autonomy thereby become

limits for the jurisdiction of the arbitrators.

The lack of arbitrability is such a limit.

Prof. K.H. Bockstiegel

I. Non-Arbitrability Doctrine and Its Basis

Given that the judiciary has always been a concern of a state, it is
quite fair that under states’ mandatory rules and ordre public
provisions there are some disputes which parties are not free to
contract out of in advance and which fairly clearly require
resolution in state courts. This kind of disputes is unofficially
called “non-arbitrable”, i.e., “not capable of settlement by
arbitration” in the wording of Convention on Recognition and
Enforcement of Foreign Arbitral Awards (New York, 1958)
(hereinafter — New York Convention).

The non-arbitrability doctrine was frequently invoked during the
20" century, when national courts, particularly those of common
law countries, concluded that a variety of claims were non-
arbitrable, applying expansive, sometimes ill-defined, conceptions
of public policy. [2; 82] Similarly, legislation in most states
started to treat some categories of claims as incapable of
resolution by arbitration. Other than New York Convention, the
basis for this was Article 1(5) of UNCITRAL Model Law on
International Commercial Arbitration (hereinafter - Model Law),
providing that this Law (Model Law) shall not affect any other law
of this State (State that has adopted Model Law) by virtue of
which certain disputes may not be submitted to arbitration or may
be submitted to arbitration only according to provisions other than
those of this Law. Thus, Model Law confirmed that specified types
of disputes may be treated by the states as not capable of
settlement by arbitration (or “non-arbitrable”).
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Virtually, all states have provided, by legislation or judicial
decisions, that certain categories of disputes are non-arbitrable:
even if the parties have concluded a valid arbitration agreement,
which extends to a dispute, the agreement will not be enforceable
as applied to these “non-arbitrable” matters. [2; 82]

Arbitrability is typically divided into “subjective arbitrability” and
“objective arbitrability”. [4; 154]. On legislative level, this division
is fixed, for instance, in Private International Law Act of
Switzerland (hereinafter - Swiss PILA). Ukrainian Law on
International Commercial Arbitration (hereinafter — Ukrainian Law
on ICA) does not stipulate such a division however the concept of
it is present in this law, as well. Whether under an applicable law,
a particular entity - typically a State or other public body may be
a party to an arbitration agreement and thus whether a dispute to
which such entity is a party may be submitted to arbitration is
referred by commentators as “subjective arbitrability”
(arbitrability ratione personae) [4;354]. While many national laws
contain limitations on the ability of the State or public entities to
settle the disputes they are a party to by the means of arbitration,
generally such limitations do not apply in international arbitration.
Moreover, Article 177(2) of Swiss PILA bars a state from using its
legislative power to prevent arbitration in disputes with an
individual. It provides that a state cannot invoke its own law in
order to challenge either the arbitrability of the dispute or its own
capacity to enter into an arbitration agreement or to be a party to
the arbitration. This also applies to companies and organisations
that are owned or controlled (legally or de facto) by a state.
Nowadays, it is a widely accepted approach within subjective
arbitrability.

Whether, under an applicable law, a particular subject-matter of
the dispute is capable of resolution by arbitration, in the light of
relevant public policy considerations, is referred to by
commentators as ‘objective arbitrabiliy’ (arbitrability ratione
materiae). It is objective arbitrability that Article II(1) of New York
Convention addresses, stating that “a Contracting State shall
recognize an arbitration agreement ....concerning a subject-matter
capable of settlement by arbitration”. Although as declares New
York Convention, the freedom of parties to choose arbitration as
the means of resolving disputes extends broadly to ‘any disputes
... in respect of a defined legal relationship, whether contractual or
not’, that freedom is nevertheless limited to differences engaging
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subject-matters “capable of settlement by arbitration”. The areas
where traditionally issues of arbitrability arise are disputes on
antitrust and competition, securities transactions, insolvency,
intellectual property rights, illegality and fraud, bribery,
corruption, investments in natural resources etc. Arbitration Acts
of the countries (if they have adopted them) often define which
disputes are non-arbitrable. If there are no such acts, the decision
on whether the dispute is arbitrable or not can be made based on
the decisions of higher judicial institutions and case law, especially
this concerns common law countries, or on other acts of
legislation such as civil codes, procedural codes, or acts on
international private law.

I1. Consequences of Non-Arbitrability of the Dispute
Non-arbitrability of the disputes may result in very serious
consequences for the parties as it is closely connected with the
possibility of arbitration agreements’ recognition and the
enforcement of arbitral awards.

As to arbitration agreements Mr. Martin Hunter has wittily noted,
that the agreement to arbitrate is the foundation stone of
international commercial arbitration. The title of “Convention on
the Recognition and Enforcement of Foreign Arbitral Awards” is
something of a misnomer. The Convention's starting point is the
recognition and enforcement of arbitration agreements. Having
provided for recognition of the validity and enforceability of
arbitration agreements, it also provides for the international
enforcement of awards that comply with the specified criteria. [7;
89] I think that this is a very good point, especially in the light of
Article II(1), V(1)(a), and V(2)(a) of New York Convention.

Article IT of New York Convention stipulates that each Contracting
State shall recognize an agreement in writing under which the
parties undertake to submit to arbitration all or any differences
which have arisen or which may arise between them in respect of
a defined legal relationship whether contractual or not, concerning
a_subject-matter capable of settlement by arbitration. Therefore,
under New York Convention, Mr. Hunter states, “capability of
settlement by arbitration” is one of the concepts of arbitration
agreement’s “validity”. I think, this is very important as further
New York Convention operates this concept of “validity” to define
the possibilities of arbitration award enforcement. Thus, under
these provisions, recognition and enforcement of the award may
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be refused at the request of the party against whom it is invoked,
if that party furnishes to the competent authority where the
recognition and enforcement is sought, proof that:
1. the agreement referred to in Article II is not valid under the law
to which the parties have subjected it V(1)(a);
2. or, failing any indication thereon, under the law of the country
where award was made V(1)(a);
3. recognition and enforcement of an arbitral award may also be
refused if the competent authority where the recognition and
enforcement is sought finds that the subject-matter of the
difference is not capable of settlement by arbitration under the
law of that country V(2)(a)
Thus, it is possible that the enforcement of the award because of
its non-arbitrability may be refused not only based on the fact
that the subject-matter of the difference is not capable of
settlement by arbitration under the law of country where the
enforcement is sought, but also if the enforcement authority
decides that dispute was non-arbitrable under the law to which
the parties have subjected it or under the law of the country
where award was made.
Other than at the stage of recognition and enforceability, the issue
of arbitrability may also arise when:
v the issue of arbitrability is raised in setting aside
proceedings before the State court, usually at the place where
Arbitral Tribunal has its seat;
4 the issue of arbitrability is invoked by a party at the
beginning of the arbitration, before the Arbitral Tribunal, which
has to decide whether it has jurisdiction or not;
4 the issue of arbitrability is referred by a party to a State
court, which is requested to determine whether the arbitration
agreement relates to a subject-matter which is arbitrable.
Regarding the situation where the issue of arbitrability is referred
by a party to a State court, it was Geneva Protocol of 1923 where
it was first stipulated that, if a party commenced litigation, the
courts would refer the parties to arbitration. Today this guarantee
is also stipulated in Model Law and New York Convention providing
that the court of a Contracting State, when seized of an action in
a matter in respect of which the parties have made an agreement,
shall at the request of one of the parties, refer the parties to
arbitration, unless it finds that the said agreement is null and
void, inoperative or incapable of being performed. Therefore, if
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the court finds that the subject-matter is non-arbitrable, it will
refer the dispute to litigation. [5; 274]

III1. Law Applicable

Whether the issue of arbitrability arises as a threshold issue at the
beginning of the proceedings or in a challenge to an award and its
enforcement, at the end of arbitration, the arbitral tribunal or
court before which the issue is invoked must decide how to
determine this issue. In particular, it must first determine the law
applicable to the inquiry.

Thus, Mr. Goldman holds that when examining the objective
arbitrability of an international dispute, a court must apply its
conception of international public policy. As they are not the
organs of a particular legal order, arbitrators dealing with the
same issue will generally apply the requirements of genuinely
international public policy, subject to considerations regarding the
enforceability of their award. [4; 559]

L.Yves Fortier states that this approach is quite simple and that is
why it is widely accepted by the practitioners. Mr. Fortier also
states that in one of his arbitrations, where he served as an
arbitrator, he received a submission on arbitrability emphasizing
that ‘the question of arbitrability is ultimately one of international
public policy’.[5;277]

I cannot say that I agree with this approach though. I think that
arbitrability is the issue every state decides for itself, at least
nowadays, when we do not have any unified act on arbitrability of
disputes. That is why, in my opinion, if the issue of arbitrability
arises it is necessary to have regard to the relevant laws of
different states that are or may be concerned. These are likely to
include:

v national law of both parties concerned;

v the law governing the arbitration agreement;

v the law of the place of arbitration;

4 the law of the place of enforcement of the award. [2;85]

IV. Who is to Decide on the Issue of Arbitrability?
As it has been already stated in part II of this work, the issue of
arbitrability can raise at the end of arbitral proceedings, in setting
aside proceedings or enforcement proceedings, or at its initial
stages or during the arbitral process when the issue is raised
before the Arbitral Tribunal or state court whether the dispute is
arbitrable or not. It is clearly the relevant State court that will
decide the issue in enforceability or setting aside proceedings.
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However, where the issue is invoked at the beginning of or during
the arbitral process, a question may arise as to which forum - the
court or Arbitral tribunal - has the power to determine whether
the subject-matter of the dispute is arbitrable.

According to the Kompetenz-Kompetenz principle, which is now
recognized by the majority of arbitration conventions, by most
modern arbitration statutes and by the majority of institutional
arbitration rules, an arbitral tribunal is empowered to determine
the existence and scope of its own jurisdiction. Therefore, it has
the primary power to rule on the issue of arbitrability. [2;
179]However, as it is stated by commentators Mr. G.Asken and
Mr. H.Bockstiegel, the courts will often have the opportunity to
review the tribunal’'s decisions, including those regarding
arbitrability issues, by virtue of jurisdictional compromise set in
Article 16 of Model Law and thus many national laws that are
based on it. [5; 277]

Article 16(3) of the Model Law provides that where an arbitral
tribunal rules as preliminary matter that it has jurisdiction (i.e.
that the dispute is arbitrable), the decision may be challenged by
a party within thirty days before a national court.

It is important to note that the Kompetenz-Kompetenz principle is
significantly attenuated in the United States where the Federal
Arbitration Act, which predates the Model Law, has generated its
own unique jurisprudence. In First Options v. Kaplan, the United
States Supreme Court held that just as the arbitrability of the
merits depends upon whether the parties agreed to arbitrate that
dispute, so the question “who has the primary power to decide
arbitrability” turns upon what the parties agreed about that
matter.

I think that this issue is very important but at the same time very
sophisticated. As commentator Mr. Sigvard Jarvin stated, ‘There is
no solution to this dilemma. New avenues must be explored to
find the solution to this problem.’[6; 115]

Actually this is one of the reasons I favor the approach of states’
law being applicable by the Tribunal when deciding the issue of
arbitrability. I believe it is less likely for the court to decide the
dispute is non-arbitrable if, before that, Arbitral Tribunal considers
not only international public policy, but law that governs the party
objecting to the arbitrability of the dispute.

V. Non-Arbitrable What Subject-Matters
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In Ukraine the arbitrability of commercial disputes is determined
in Law of Ukraine on ICA (Article 1), setting forth that the disputes
that may be referred to international commercial arbitration are as
follows:

v disputes resulting from contractual and other civil law
relationships arising in the course of foreign trade and other forms
of international economic relations, provided that the place of
business of at least one of the parties is situated abroad; as well
as,

v disputes arising between enterprises with foreign
investment, international associations and organizations
established on the territory of Ukraine; disputes between the
participants of such entities; as well as disputes between such
entities and other subjects of the law of Ukraine.

Article 12 (2) of Comercial Procedure Code (hereinafter - CPC), in
its turn, contains restrictions and prohibits submitting to
arbitration (both domestic and international) following disputes
falling within the jurisdiction of commercial courts of Ukraine:

v disputes on invalidation of acts,

v disputes arising out of conclusion, amendment, termination
and performance of public procurement contracts,

v disputes arising out of corporate relations between a

company and its participant (founder shareholder), including a
former participant, and between the participants (founders,
shareholders) related to the establishment, activity, management
and termination of the company.
In our country it is probably the arbitrability of corporate disputes
that is the most debatable. The thing is that under Ukrainian Law
on ICA such disputes are arbitrable, while under CPC they are not.
Guidance (Recommendations) of the Presidium of the Superior
Commercial Court of 28.12.2007 On Jurisprudence in Disputes
arising from Corporate Relations and Resolution of the Plenum of
the Supreme Court of 24.10.2008 On Jurisprudence in Corporate
Disputes provided that ‘members of business companies ... are not
entitled to subject the corporate disputes related to the activity of
business companies, including those arising from corporate
management, to international commercial arbitration courts’.
However, in 2009 the Recommendations were amended and now
they specifically set out that relations on the turnover of shares,
except for relations concerning realization of the preemptive right
to acquire shares, shall not be deemed as relations concerning the
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activity of the company and its corporate management. Thus,
such category of disputes arising out of share purchase
agreements is still arbitrable. Practitioners do a great job on this
issue, trying to find possible solutions, but I think that the risks
regarding the arbitrability of corporate disputes in our country are
still high. The worst thing about it is that the risk of dealing with
Ukrainian litigation in the end of the day may push foreign
investors and companies away from Ukraine.
There are very interesting provisions in Swiss PILA concerning
arbitrability of the disputes. Under Article 177, any disputes
involving an economic interest are arbitrable, i.e. all claims that
have an economic value for at least one party, be it an asset or a
liability. Commentator to this act says that even where the claim
is related to a non-arbitrable right, such as a personal right of a
party, the dispute can still be subject to arbitration if the party
seeks protection from economic consequences and if the economic
aspect is predominant, for example if an athlete is suspended
because of doping. Very similar wording can be found in German
Code on Civil Procedure.
French Civil Code, for example, provides that “all persons may
enter into arbitration agreements relating to the rights that they
may freely dispose of”. Although Art.2060 further provides that
parties may not agree to arbitrate disputes in a series of particular
fields (e.g. family law), and “more generally in all matters that
have a public interest”. This limitation has been construed in a
very restrictive way by French courts.
In regard to EU states, it is also important to consider Council
Regulation (EC) No 44/20010of 22 December 2000 on jurisdiction
and the recognition and enforcement of judgments in civil and
commercial matters, under Article 22 of which an exhaustive list
of disputes that are under exclusive jurisdiction of the courts
stipulated in this Article.
VI. The Impact of Arbitrability on the Development of
International Arbitration
Finally I got to, probably, the most important part of this work. In
my opinion, the impact of arbitrability on the development of
international arbitration is underestimated.
Regarding any arbitration, while negotiating an arbitration
agreement it is very important and highly advisable to check
whether all potential disputes can be submitted to international
arbitration so as to minimize the risks related to applicable
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legislation and court practice on arbitrability. At first sight very
clear institution of arbitrability may result in non recognition of the
arbitration agreement or unenforceable award. That is why if I
were to conclude arbitration agreement I would make sure to test
the national law of each party to a contract, law of the place of
arbitration and law of the place of probable enforcement of
arbitral award on the question of arbitrability.

Concerning, arbitrability more globally, I think, each state needs
to understand that the scope of arbitrable disputes under its laws
equals the number of entities willing to contract with the
companies governed by its laws and number of entities willing to
choose it as a place of arbitration. Thus, arbitrability is not only a
key to arbitration promotion in particular countries, but also is a
great precondition for the state’s businesses to develop through
contracting with foreign companies without any risk for the latter
of the arbitration agreement being not recognized or arbitral
award being not enforced in the end of the day.

While analyzing the legislation and especially case law on this
issue I realized that it is quite difficult to find out which disputes
are non-arbitrable. Some states have Arbitration acts or other acts
of law with an exhaustive list of non-arbitrable disputes. They
were the best case. However, some countries do not have such
acts or they do, but nevertheless they use very vague wording or
the list is just not comprehensive, e.g. Civil Code of France, which
provides a list of non-arbitrable disputes, but later stipulates “all
other matters that have a public interest” are also non-arbitrable.
There are a lot of approaches to the concept of public interest and
such a wording can be differently interpreted especially if we deal
with international disputes. That is why I believe it would be much
more practical for the parties and for arbitrators if there was one
unified act on arbitrability, with possible reservations made by the
states that consider some cases of exclusive jurisdiction of
national courts while others do not. In any event, it is very
important for the states to clearly stipulate which disputes are
non-arbitrable and make sure that their laws do not conflict with
one another like it is in our country.
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The problem of creating an effective, complex, logically
ordered system of international arbitration (IA) is extremely
important, especially in the aspect of global economic and political
integration of the world and the necessity of creating clear and
functionally obligated system of resolving disputes between the
participants of international and national economic relations by
the legal apparatus. So, IA is one of the effective international
systems of resolving disputes as on the international scope as on
the national level due to the transparency of procedures and a
high level of fulfilling of its resolutions, wide sphere of arbitrability
of disputes (AD).

The Actuality of the theme is explained by the novelty of the
legal nature of AD as well as an absence of doctrinal definition of
AD and the legal instruments of its realization. Thereby, it is
represented by not identical and often the opposite legislative
fixation of AD in legislation in the force and other acts. That's why
a full and objective understanding of the main features of
arbitrability and its matter is unique and a key way for resolving
disputes.

The aim of this work is to observe the AD as fundamental and
unexplored issues in the system of IA. On the one hand, the
urgency of this theme is defined by methodological and theoretical
problems of understanding AD, on the other hand this question
has a great practical meaning.

This article is devoted to: a) giving a complex systematic
definition which can be interpreted as a full conclusion about the
nature of AD; b) underlining and summarizing the main features
of AD in comparative aspect: between the analysis of the ratio of
arbitrability and jurisdiction, of arbitrability and validity; c)
exploring the legal methods of fixing of arbitrability, its analyzing
in legislation of other states; d) detecting of the action of
arbitrability in commercial disputes according to Ukrainian
legislation; e) the arbitrability and bankruptcy; f) exploring the
role and impact of AD for international arbitration and ADR [12](
alternative dispute resolution) system.
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An adjustment of AD is a novel use for international as national
legislation. That's why it was explored through the acts which
were passed to regulate IA: the Geneva Protocol on Arbitration
Clauses (1923), the Geneva Convention on the Enforcement of
Foreign Arbitral Awards (1923). The New-York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (1958),
the European Convention on International Commercial Arbitration
(1961), the Moscow Convention on arbitration by resolving civil
disputes arising from the relationship between economic and
scientific-technical cooperation (1972), the Panama Convention
(1975) are the examples of certified acts about the development
and functioning of arbitration system on the local or regional level.
So, a global act was passed by UNCITRAL - Model Law on
International Commercial Arbitration.
At the national level AD is regulated by: international
agreements which are certified by Ukraine and are the part of
Ukrainian legislation (to New-York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards USSR joined in
22.08.1960), LU " On amendments to some legislative acts of
Ukraine on the activities of the arbitration courts and enforcement
arbitration courts " ( Ed. 05.03.2009), the Law of Ukraine (LU)
"On International Commercial Arbitration” (Ed. 29.09.2005), LU
"On International Private Law" (Ed. 09.06.2013), LU "On
amendments and additions to some legislative acts of Ukraine in
connection with the adoption of the Law of Ukraine" On the
international commercial arbitration " (Ed. 01.09.2005),
Commercial Procedural Code of Ukraine (CCP)(Ed. 02.02.2014)
and bylaw acts.
The theme of AD was researched by William W. Park, Andrew
Tweeddale, Loukas A. Mistelis, Stavros L. Brekoulakis, T.
Slipachuk, V. N. Anurov.

The institute of arbitrability is one of the key issues
in international commercial arbitration (ICA), because it causes a
procedural validity of the arbitration agreement and the possibility
of arbitration competence in general. So, the term “arbitrability”
outlines a range of disputes within the competence of arbitration
courts and may be subject to arbitration. According to Loukas A.
Mistelis and Stavros L. Brekoulakis, the arbitrability goes beyond
the scope of an arbitration agreement, it is inherent in the power
of the States as to what issues are capable of being resolved
through arbitration and it is outside the will of the parties. In this
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manner, referring to the definition of the term, which is the most
common in legal sources, we should note the absence of a
common understanding of the definition and indicated significant
differences in its interpretation. That's why, in our opinion is a
necessity of studying the ratio of the terms "Arbitrability" and
"jurisdiction".

There is an opinion among scientists that if we use the doctrine of
arbitrability it will outline a range of cases under the jurisdiction of
arbitration courts, and it means that a concept of arbitrability
signifies substantive jurisdiction of the disputes to this court, and
the term "jurisdiction" is broader than the term "arbitrability"
[9;127]. Indeed, on the one hand, as courts of arbitration,
especially international commercial arbitration, are the parts of
the jurisdictional system of Ukraine as a body with the aim to
protect civil rights, the jurisdiction institute determines and fixes
the competition of tribunals as well as state courts. In this sense
arbitrability is a narrower concept than jurisdiction, it is legal
mechanism, which doesn’t compete with its generic institution and
is just off one element of the jurisdiction institute, that provides
the distribution of cases between different jurisdictional level (it
refers, under certain conditions some categories of disputes to the
jurisdiction of courts of arbitration ).

However, as noted by T. Slipachuk , "with respect to the

jurisdiction of courts of arbitration institution is not applicable in
its classical form, as one of its main characteristics is becoming
such a specific feature as "admissibility" of a contractual transfer
of a particular dispute arbitration. Herewith, the competence of
international arbitration and domestic arbitration is legislatively
divided in Ukraine, and disputes with a foreign element can’t be
transferred to the domestic arbitration, there is a quite
complicated system, and such institutions of classic procedural law
as jurisdiction require significant adaptation in their application
with respect to this system"[10; 107 ].
In our opinion, the ratio "Arbitrability - jurisdiction" should not
be viewed as the ratio of "total - partial" and it can be understood
as how the interaction of related concepts, which, however, are
separated from each other, because international commercial
arbitration is not a subject to state law and it submits to the state
only in certain cases, and ICA doesn’t apply to institute of
procedural law.
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There are discussions on the relationship between the concepts
"Arbitrability " and "validity" of the arbitration agreement, in
addition to disputes about the relationship between the concepts
of "Arbitrability " and "jurisdiction". The major part of the authors
are inclined to think, to consider Arbitrability disputes as part of
the validity of the arbitration agreement, but, as noted by V.N.
Anurov , this approach doesn’t meet the legal nature of the
relationships that developed between the parties to the arbitration
agreement and the arbitrator on the definition of arbitrability of
the dispute. According to scientist, the term "validity" is
understood as the property of the substantive relations between
the parties for compliance with the applicable law. The arbitral
tribunal determination of AD doesn’t have the nature of the action
of the parties, which is performed within the substantive law
agreement, that's why AD cannot be regarded as an element of
validity of the arbitration agreement between the parties and the
arbitration agreement between the parties and the arbitrator. V.N.
Anurov also indicates that the dispute doesn’t depend on the
provision of the said properties from the will of the parties, and
especially it doesn’t depend from the will of the arbitrator [1]. The
arbitrator actions don’t finish constructing of relationships that
arising from the will of the parties, as it is in the case in
determining the scope of the arbitration agreement, and it is a
self-assessment of those expressions in terms for compliance with
the applicable law. The state court has to consider the decision of
the arbitral tribunal concerning AD as a matter of procedural
nature, which is resolved on the basis of imperative law without
considering the principle of autonomy of the parties. As the author
notes , the functions of arbitrator to establish AD have no
connection with his authorization by the arbitration agreement
and therefore more inclined , although they are not identical to
the functions of the court in the administration of justice than to
contractual obligations with [ 1;59].
Turning to international practice and doctrine we can identify
the following features of it: in foreign jurisprudence the term
"arbitrability" is quite common and it is based on clearly defined
doctrine. For example, the doctrine of AD is detailed to the
smallest nuances in German law. Arbitrability consists of the
objective arbitrability and subjective arbitrability in this law
doctrine. According to this distinction, arbitrability could be
challenged, in the first case, by reason of the quality of the
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parties, and in the second case - by reason of the subject matter
of the dispute. Loukas A. Mistelis says that objective arbitrability
is understood as a condition of the validity of the arbitration
agreement and it is concerned with the question of whether a
dispute is capable of settlement by arbitration under the
applicable law. So, it is determined which types of disputes may
be subject to the arbitration agreement (the nature of the
material relations that are passed for resolving to the arbitral
tribunal) by objective arbitrability. Subjective arbitrability (ratione
personae), by which is meant the ability of the parties to put valid
arbitration agreement or to be a subject of an arbitration
agreement. Objective Arbitrability is understood as the possibility
of a conclusion of an arbitration agreement with respect to the
subject of the dispute, according to Austrian law; subjective
Arbitrability is understood as the ability of the parties to conclude
an arbitration agreement (which is generally regarded as an
analogue of the relevant procedural capacity) .
According to Michaela Hinner, not all disputes are
objectively arbitrable, and legal systems don’t always
follow the same method to identify arbitrable disputes. As
follows, the methods of fixing rules for arbitrability in legislation of
different countries can be divided into positive and negative.
Positive method involves instruction in the law about which of the
disputes may be subject to arbitration. Such guidelines can be
related to the scope of law, which includes legal disputes (for
example, civil law) or it calls certain characteristics that make an
arbitrable dispute (such as a " foreign element "). However, since
such definitions outline too broad the range of disputes it is
naturally that to the arbitration can be transferred such disputes
that are not arbitrable . The negative method of fixing is realized
by describing the relationships, which shall not be endowed with
the properties of arbitrability in case of a dispute. Description of
relationships is or straight list, or a reference to regulations
containing a list of them. The disadvantage of this method is the
inability to predict all the causes of exclusion the legal
relationships from the category of arbitrability. Thereby, both
methods of fixing are imperfect because it doesn’t allow to define
completely what disputes are arbitrable, and what - no.
For resolving of this problem we have to detect certain basic
criteria, which presence or absence would have clearly signaled
about the Arbitrability or not an arbitrable character of the
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dispute. There is an opinion about a "public order" as a starting
point in the legal literature.

We should refer to the Civil Code of Ukraine with the aim to
specify the concept of "public order" in the sense of Ukrainian
legislator, which uses this combination in the Art. 228 CC of
Ukraine. Under Part 1, Art. 228 CC of Ukraine transaction is
considered to be in violation of public policy when it was directed
to the violation of constitutional rights and freedoms of man and
citizen, destruction, damage to the property of an individual or a
legal entity, the State, the Autonomous Republic of Crimea,
territorial communities, misappropriation of the property.

And, when we compare this definition with a list of disputes
that may be characterized as not arbitrable according to national
or foreign legislation, we can conclude that the criterion of
"disturbance of public order" isn’t capable for a functions of single
criterion directed to differentiation, because it is obvious that it
doesn’t cover all possible options. It seems more appropriate to
use the criterion proposed by V.N. Anurov, which can be
formulated as "the presence of an indefinite range of interests of
third parties". This formulation includes both cases where: legal
disputes, involving questions of national security or law
enforcement principles, and the expression of these interests are
the public authorities, and cases where legal disputes are
exclusively private, but it is related to unspecified persons
because of certain circumstances, as this, for example, it takes
place during the procedure of bankruptcy.

In Ukraine the jurisdiction of disputes to international
Commercial arbitration established by the Law of Ukraine "On
International Commercial arbitration" and it is defined according
to two criteria: the presence of "foreign elements" and the matter
of dispute.

But the Art. 1 of the Law of Ukraine "On International
Commercial Arbitration" contains only the general rule of
jurisdiction the disputes to international commercial arbitration in
Ukraine, and it doesn’t set no exception to this rule in the law,
the only warning may be considered Section 4 Article 1 of this
Law, which contains a rule that the Act doesn’t affect the
realization of any other law of Ukraine, by the action of which
certain disputes may not be transferred to arbitration or they may
be submitted to arbitration only according to other provisions than
those that are in this Act.
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Direct exceptions of the cases from the scope of arbitration
provided by the Commercial Procedural Code of Ukraine (Article
12) and the Law of Ukraine "On arbitration courts" (Article 6).
Article 12 of CPC of Ukraine determines the cases under the
jurisdiction of commercial courts, and therefore indicates which of
the disputes are under the jurisdiction of the commercial courts
and can't be referred to arbitration. But if in Part 4 Article 1 of the
Law "On arbitration courts" is clearly defined that this Law doesn’t
apply to international commercial arbitration, the scope of Art. 12
CPC of Ukraine (only domestic arbitration courts or/and
international commercial arbitration) remains uncertain, because,
despite of the existence of a clear tendency to equate the
concepts of "arbitration" and "arbitral " judgment in scientific
doctrine, legislative regulation of these terms differs radically,
firstly it is possible through the difference of subject composition
relations that are the subject of these institutions.

Under Part 2 of Article 12 CPC of Ukraine, disputes
concerning arbitration court to invalidate acts and disputes arising
from the conclusion, amendment, termination and execution of
commercial contracts associated with meeting state needs, and
certain disputes between the business entity can’t be transferred
by parties for resolving.

There is a highly controversial issue that hasn’t been
sufficiently explored in the literature and it regulates the
attribution to the category of not arbitrable the second category of
disputes. It remains unclear what the relationships are understood
by the legislator under the "relates to the needs of the state", and
whether this ex-solusion becomes an insurmountable obstacle to
the participation of public authorities in international commercial
arbitration at all.

The theme of Arbitrability of corporate disputes
heated debates too. Noncompliances in legislative regulations
on this issue are the basis for these discussions. The Law of
Ukraine "On International Commercial Arbitration" provides for the
right of the parties under the agreement to transfer to
international commercial arbitration disputes arising between
enterprises with foreign investment, international associations and
organizations established on the territory of Ukraine, with each
other and disputes between their members (Part 2 of Art.1).
However, the LU" On amendments to some legislative acts of
Ukraine on the activities of the arbitration courts and enforcement
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arbitration courts", which came into force on 5 March 2009,
amendments were made to the CPC Ukraine, and they resulted
from the fact that, Article 12 CPC of Ukraine includes a ban on the
transfer to arbitration of disputes arising out of corporate relations
in disputes between the business entity and its members
(founders, shareholders), including the participant who dropped
out, and between the participants ( founders, shareholders) of a
business partnership which are related to the creation, operation,
management and termination of this entity, in addition to labor
disputes. By this way was established the problem of the ratio of
CPC Ukraine and the provisions of special laws. It rightly
concludes in legal literature that this uncertainty of Ukrainian
legislation concerning the arbitrability of corporate disputes which
shall be referred to the International Commercial Arbitration,
carries serious risks. Corporate disputes are quite arbitrable
according to Ukrainian legislation in force, but implementation of
the adjudicated decisions concerning of such disputes often causes
with significant difficulties because the realization of this decision
is performed by appealing to the state court of general jurisdiction
in Ukraine, and the approach of Ukrainian state courts concerning
with arbitrability of corporate disputes is formed not in her favor
[10].

The Recommendations of the Supreme Commercial
Court of 28 December 2007 N° 04-5/14 (namely published much
earlier than changes were made by the legislature to the CCP of
Ukraine) states (paragraph 6.2) that members of business
companies regardless of the subject composition of shareholders
have no rights exercise the review of corporate disputes, which
are related to commercial activities of companies that registered
in Ukraine, including those arising from corporate governance, to
international commercial arbitration courts. Also, by the Supreme
Court of Ukraine Decree N2 13 of 24 October 2008 "On the
practice of the courts of corporate disputes" is explained the
courts that shareholders of a company which are registered in
Ukraine are not eligible to enter a corporate agreement on dispute
resolution in international commercial arbitration, because it
violates the public policy cases in Ukraine. After the adoption of
the LU " On amendments to some legislative acts of Ukraine on
the activities of the arbitration courts and enforcement arbitration
courts " Supreme Court of Ukraine N2 01-08/194 Information
letter dated 2 April 2009 (section 2.1) reported to commercial
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courts, that even decisions of tribunals which are adopted before
the amendments to the legislation and not made on the date of
entry into force of these amendments are not enforceable [4].

Thus, considering on the Ilegal position of the
Supreme and the High Commercial Court of Ukraine, as well
as the position of the legislator fixed in Art. 12 CCP of Ukraine, the
possibility of implementing an arbitration clause that applies to
corporate disputes is unlikely.

Another controversial issue concerning the
competence of arbitration courts are the questions about
Arbitrability of disputes relating to bankruptcy. CCP of Ukraine
doesn’t contain a direct prohibition on the transfer of the arbitral
tribunal resolving a case of bankruptcy. The category of not
arbitrability of the disputes expressly provided for in Art. 6 of the
Law of Ukraine "On arbitration courts". Exclusive jurisdiction to
courts of Ukraine of bankruptcy cases, with a foreign element, if
the debtor was established in accordance with the laws of Ukraine,
is established in c. 77 LU "On International Private Law".

If the inability of review the bankruptcy cases of the
arbitration is no doubt, however, remain unresolved questions
about the fortune of the arbitration agreement, the party of which
is a debtor against whom is began a case of bankruptcy.

If we want to apply the above single criteria of
definition of arbitrability of disputes, it becomes clear that strict
regulation by the state of imperative conditions of bankruptcy
proceedings by the presence of interest previously undefined
group of third parties is a guarantee of their rights. This guarantee
is expressed in the establishment of the bankruptcy stages, the
appointment of a state court of arbitration managers with their
rights and obligations, drawing up the register of creditors'
disclosure of information about bankruptcy and more. The
effectiveness of arbitration can be detected only in the elimination
of discrepancies between the debtor and the creditor and
archieving of a compromise between them [2, 122]. Accordingly,
there is a huge theme for dispute and scientific research.

In the system of ADR the IA the most effective system on
the matter of: a) international recognition and simplicity; b)
organization; c¢) and the main feature-arbitrability of disputes.

That's why we can say that IA plays the main role in the
system of ADR.
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So, summarizing the analysis of Ukrainian, foreign,
international legislation, court and arbitrage practice we can make
a conclusion that the Ukrainian legislation doesn’t promote of the
Outstate regulative system and spreading the rights and
authorities of arbitration system of Ukraine. So, the aim of IA and
the Ukrainian legislation is the developing, systematization and
harmonization of the categories of disputes which can be resolved
by ADR in the aspect of arbitrability of disputes as a key
instrument for its realization.
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AsriHa MakoBcCbKa

JIHY iMeHi IBaHa ®paHka, 6 KypcC
Ten: 050 538 34 06
e-mail: alinamakovska92@mail.ru

Y CBIiTOBI NpaKTMUi MiXXHapoAHWIA KOMepUinHu apbiTpax, K oanH
i3 anbTEpPHATUBHMUX CyAOBOMY cnocobiB BUpILLEHHS  CrOpiB,
3arasibHOBM3HAHO BBaXa€TbCA HaMbinbl edeKTMBHMM CNOCO60oM
BpEryntoBaHHA Cynepeyok, WO BMHUKAKTb 3 KOMEpUiMHMUX yroa Ta
KOHTaKTiB. BTIWHOW € TeHAeHUid [0 3pOCTaHHA NOMyJSApPHOCTI
Mi)KHApOAHOro  KoMepuiniHoro apbiTpaxy B YkpaiHi, wWo,
6e3yMOBHO, ChNpus€ IiHTerpauii Hawoi JepxaBu B CBITOBY
€KOHOMIiYHY CMifIbHOTY, PO3BUTKY 30BHiLUHbOEKOHOMIUYHMX 3B'S3KiB,
PO3LUMPEHHIO MiXHapOAHOI TopriBfai Ta cniBpobiTHMUTBA, pobuUTb
YkpaiHy 6inbw npuBabnueo Ans iHO3eMHUX napTHepis. [poTe,
HasiBHa HeBperyfbOBaHIiCTb Ta HEBM3HAYEHICTb HauioOHanNbHOro
3aKOHOA4aBCTBA, WO CTOCYETbCA  MpPaBOBOr0  peryJsioBaHHSA
Mi>)KHAQpOAHOro  KoMepuinHoro apbiTpaxy, CTBOPIE 4YuMMano
npobneM B NpaBO3acTOCyBaHHI.

OgHMM 3 HanbinbWw ANCKYCIMHUX Ta CKNagHMX MWUTaHb, WO
CTOCYIOTbCSl MiXKHApOAHOro KOMepuiiHOro apbiTpaxy, € nuTaHHSA
apbiTpabinbHocti cnopiB. HeBM3HaueHicTb B apbiTpabinbHOCTI
NeBHMX KaTeropi crnopiB € Hebe3neuyHoW CUTyaUi€El TaK, SK Ue
MOXe NPU3BECTU A0 TaKMX PU3UKIB, SK:

(1) NPUNHATTS TPETENCbKMM CyAOM MOCTAaHOBWM MpPO BiACYTHICTb
KoOMneTeHuil po3rnagatu KOHKPETHWI cnip (npuHUMN
MikHapogHoro  apbiTpaxy  <«KOMMeTeHUis-KoMMneTeHuia»,  Wo
nepepbayeHuin 4.1 ct. 16 3akoHy YkpaiHu «[po MiXXHapoAHUW
KoMepuiHMin apbiTpax>» Bia 24.02.1994 p. N2 4002-XII [5]( mani -
3akoH lMpo MKA);

(2) cKacyBaHHSA apbiTpaXHoro piweHHs (3rigHo 3 N. 2 4. 2 CT.
34 3akoHy lMpo MKA)

(3) BiAMOBa Yy BW3HaHHI abo Yy BWKOHaHHI apbiTpaxHoro
pilweHHs (3rigHo 3 M. 2 4. 1 cT. 36 3akoHy Mpo MKA)

Oymalo, nepLu Hixx nepenTn A0 PO3KPUTTS TeEMU, BAPTO 3YNMUHUTUCH
Ha BW3HA4YeHHI nNOHATTA <«apbiTpabinbHOCTI» cnopiB, $Ke He
BXWBAETbCS i He [AeTepMiHYETbCA YKpPaAiHCbKUM 3aKOHOZABLEM.
Bu3HayeHHsA faHOro MOHATTS MOXHa CcpopMynoBaTh 3 BU3HAYEHHS
MOHATTS  «HeapbiTpabinbHOCTI» cnopiB, €K niactaBun  Ans
ckacyBaHHS abo BigMOBM Yy BM3HaHHI abo BMKOHaHHI apb6iTpa)kHOro
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piweHHs. Tak, 3rigHO 3 M. 1 4. 2 cT. 36, N. 2 4. 2 cT. 34 3aKOHy
Mpo MKA, apbiTpaxHe pilueHHs MOXxe 6yTn ckacoBaHe cyaoM abo y
BM3HaHHI abo BMKOHaHHI apbiTpa>kHOro pilleHHS He3anexHo Big
TOro, B sKili Aepxasi BOHO 6yn0o BMHeceHO Moxe 6yTu BigMOBNEHO,
AKLWO Cy4 BW3HAE, WO 06’ekT cnopy He Moxe 6yTu npeaMeTom
apbiTpaxHoro po3rnaay 3a 3akOHOA4ABCTBOM YkpaiHu. BignosiaHo,
apbiTpabinbHicTb crnopy - uUe MoxnuBicTb 06’ekta cnopy 6yTtu
npeaMeToM apbiTpa)KHOro po3rnsiy 3a 3aKOHOAABCTBOM YKpaiHU.
MpoTe, Take  BWU3HAYEHHS € He NOBHMM,  TakK K
3arasibHOMPUNHATOID € MO3MLUIA WOAO PO3MeXyBaHHS Cy6'eKTUBHOI
Ta npeaMeTHoi apbiTpabinbHOCTi, i NogaHe Bule BU3HA4YeHHS
XapakTtepusye nuue npeaMeTHy apbiTpabinbHictb cnopy. Tak, nig
cy6’exTnBHOI0O apbiTpabiNbHICTIO PO3YMIETLCA MOXUBICTb DIZUUHUX
Ta OpuanyHux ocibé nepepaBaTu crnip Ha po3rnaa apbiTpaxy
BMXoaaum i3 ix  cTatycy um  yHKUIN. Miacymosytouun
BULLUEBUKIAAEHE, MOXHA JaTu Take BMU3HAUYEHHS MNOHATTA
«apbiTpabinbHICTb» - Le MOXMBICTb 06'€KTa Cropy Mix i3aM4YHMMMU
Ta opuamdHmMmn ocobamu, AKi HagineHi nMpaBoOM nepepasaTw cnip
Ha po3rnaa apbiTpaxy, 6yTn npeameTom apbiTpaxKHOro posrnsny
3a 3aKOHOAaBCTBOM YKpaiHU.
Cdepa cnopiB, AKi MOXYyTb 3a YroAok CTOpiH MNepenaBaTUCb Ha
BMPIiLLEHHS MiXXHapOAHOro KoMepuinHoro apbitpaxy, BM3Ha4yeHa .
2 ct. 1 3akoHy [llpo MKA, 3rigHO 3 $§KOKW A0 MiXKHapoAHOro
KOMepuinHoro apbitTpaxy MOXyTb 3a Yroaoto CTOpPiH nepegaBaTnCs:
Cropv 3 JOroBipHUX Ta iHWWX UMBISIBHO-MNPABOBUX BiIAHOCUH, LWO
BMHMKAOTb NpU 34iMCHEHHI 30BHILHBOTOProBESIbHUX Ta iHLWWUX
BUAIB MiXXHapoAHUX EKOHOMiIYHMX 3B’'A3KiB, $SKLWO KoMepuiliHe
NiaANpMeEMCTBO Xo4a 6 oAHi€l 3 CTOpPiH 3HAaXOANTLCA 3a KOPAOHOM, a
TakoX Cnopu nNiAnNPUEMCTB 3 IHO3EMHUMWU  iHBECTULIAMU i
MiXXHapoAHUX o06'€AHaHb Ta opradi3auii, CTBOPeHUX Ha TepuTopii
YKpaiHu, Mixk coboto, cnopu Mix iX y4acHMKaMM, a TaKk caMO Cropu
3 iHWKMMKN cyb’ekTamm npaBa YKpaiHu.
LLoao cy6’ektmBHOi apbiTpabinbHOCTI, TO AOCUTb AUCKYCIMHUM €
NMUTaHHS MOX/IMBOCTI AEpXXaBW, AepXXaBHUX OpraHiB Ta Aep>KaBHUX
nignpuMeEMCTB, YCTaHOB, OpraHilauin, yknagatu apbiTpaxkHy yroay i
nepegasaTv Cnopu, WO BUHMKAM 3 X Yy4acTi, Ha BUPIiLIEHHS
Mi>)KHApOAHOro KoMmepuinHoro apbitpaxy. [Auckycii woao uboro
BMHWKAKOTb, Nepw 3a BCe, 4Yepe3 IiCHYHYMA B MiXHAPOAHOMY
npuBaTHOMY MpaBi MpUHUMN iIMYHITETY [Aep)XXaBu, 30KpeMma,
Cy[OBOro iMyHiTETY Ta IiMYHiTETY [0 MPUMMYCOBOrO BWKOHAHHS
pillEHHS, WO NONsAratTb B HeNigCyAHOCTI AepxaBu 6e3 i 3roau
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cydaM iHWOoI AepXXaBu Ta HEMOXJIMBOCTI MPUMYCOBOIro BMKOHAHHA
pilLeHHS, BWHECEHOro npoTW Hei CyaoM I(HWOoI Aepxasu. Sk
3a3HavatoTb T. Cninadyk, O. [llepenenuHcbka, C. YBapoB, Ha
CbOroAHi 3Hay4Ha KiNIbKiCTb Aepxan (ocobnneo Ha
MOCTPaAsAHCbKOMY npocropi) LOOTPUMYIOTbCS KoHUenuji
abcontotHoro iMyHiTeTy[18]. 3 iHworo 6oky, MoBa Wae npo
BUKOHAHHS apbiTpa)KHOro pilleHHs, a He pilleHHa cyay iHwoi
AepxaBu, TOMy B6AYAETHCHA HENOriYHUM 3aCTOCYBaHHSA MPUHLUMY
«piBHUM Hap piBHUM He Mae Bnagu». Ha aymky T.C. Kucenbosoi,
SAKWO AepxaBa abo 1i opraH yknagawTb FOCNOAapCbKuiA [OroBip
abo BYUMHAKOTb iHWI KOMepUilHi A4ii, BOHM BTpa4valoTb CBiM
iMyHiTeT.[14;55]
Ha Mol AyMmKy, Taki criopy MOXYTb MepefaBaTUCb Ha po3rnisag
Mi>KHapoA4HOro KoMepuiHoro apbiTpaxy, Tak siKk, Buxoasaum 3 n. 2
CcT. 1 3akoHy lpo MKA, cyb6’ekTHUIA CKnag ydacHUKIB crnopis, WO
po3rnsiaatoTbCsd B MiXXKHapoAHOMY KOMepuiiHOMY apbiTpaxi He €
BMYepnHMM («a TakK caMO crnopu 3 iHWMMK cyb’ekTamum npasa
YkpaiHu»). Kpim Toro, 3rigHo cT. II €Bponencbkoi KOHBEHLUIT npo
30BHILUHLOTOProBenbHMA apbiTpax puanYHI 0cobu nybnivHOro
npaBa MakTb MOXIMUBICTb Yknaagatm apbiTpaxHi yroam, 3a
BMHATKOM BMNaAKiB, KONW JepXXaBa-y4dacHuuss nNpu  NignucaHHi
patudikauii 4n npuegHaHHi o KoHBeHUii 3pobuna 3asBy npo
obMexeHHs Takoi MoxnmBocCTi.[1] YkpaiHa npu paTtudikadii Ui€i
KOHBEHLji He 3pobuna XOAHUX 3acTepeXXeHb Wwoa0 ObMeXxeHHS
npasa LPUANYHUX 0Ci6 nybniyHOro Ha yknageHHs apbiTpaxkHuUX
yroa. Binblwe Toro, BiANOBIAHO A0 Y. 2 CT. 3 3aKOHY YKpaiHu «[1po
30BHILUHbOEKOHOMIUHY [isfIbHICTb», YKpaiHa B ocobi ii opraHis,
MicueBi opraHu Bfaguv i ynpasniHHA B 0c0b6i CTBOPEHUX HUMMU
30BHILUHbOEKOHOMIYHMX  OpraHisauin, gaki 6epyTb y4acTtb Yy
rocrnojapcbkin  AiSNbHOCTI Ha TepuTopii  YKpaiHu, AiloTb  AK
pUANYHI 0cobu 3rigHO 3 4YaCTWMHOK YETBEpPTOK CTaTTi 2 UbOro
3aKoHy i 3akoHaMW YKpaiHu (NPUHUWUM OPUAUYHOI PIBHOCTI Ta
HeaUCKpUMIiHaUii cy6’eKTiB 30BHILLHbOEKOHOMIYHOI AisnbHOCTI) [9].
OTXXe, HEMAE HiskMX MniacTtaB BBaXkaTu HeapbiTpabinbHMMK criopw,
B SIKMUX CTOPOHOI € AepXKaBa, il OpraHn Ta AepXXaBHi NignpueMcCTBa,
yCTaHOBU, opraHisauii.
LLogo npeaoMeTHoi apbiTpabinbHOCTI, TO BapTO 3ayBaXwuTu, LWO
3akoH po MKA nepepbadae AOCUMTbL LUMPOKE KOJIO CropiB, SKi €
apbiTpabinbHMMM. Pa3oM 3 TWUM KOXHa JepXaBa B CBOEMY
3aKOHOAABCTBI MOXe BM3HAUYUTWM KOO CMOpiB, SKi He MOXYyTb 6yTu
npeaMeTom apbiTpaxxHoro po3rnsgy. BignosigHo o 4. 4 c1. 1
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3akoHy lpo MKA: Len 3akoH He 3auinae gii 6yab-sgKoro iHWoro
3aKOHY YKpaiHW, B Cuiay 4€KOro neBHi Crnopu He MOXYTb
nepepasatuca Ao apbitpaxy abo MoxyTb 6yTun nepepaHi ao
apbiTpaxy TiflbkKM 3riAHO 3 MOJIOXEHHSAMM iHWKWUMK, HIX Ti, WO € B
UbOMYy 3aKoHi. B ykpaiHCbKOMY 3aKOHOZaBCTBI Taki cnopwu
nepenbadeHi, npote Take «nepeabayvyeHHsS» WOAO MEBHUX
KaTeropin cnopie € Haa3BMYaMHO HEY3rOAXKEHMM i NoOAEKYAMN HaBiTb
He NoriYHmMM, Wwo abCconTHO HE CNPUSE Hi PO3BUTKY MiXXHApOAHOro
KoMepuiiHoro apbiTpaxy B YKpaiHi, Hi yKpaiHCbKin €eKOHOMilij
3aranom.

Jo 3aKOHIB YKpaiHu, AKi BM3HaA4aloTb KOJ10
HeapbiTpabinbHUX CropiB, Ha Nepwuii Norns4g, MoXHa BiAHECTU u.
2 c1. 12 ITIK Ykpainu, cT. 77 3aKkoHy YKpaiHun « [1po MixHapoaHe
npueBaTHe nMpaBo», CT. 6 3aKoHy YKpaiHu «[1po TpeTencbKi cyan»
Ta 4. 5 cT1. 235 UINK YkpaiHu. MNMpoTe, Ha Min nornsg, Ais oCTaHHIX
TPbOX HE MOLUMPIOETLCS Ha MiXKHapOAHWUN KOMepUinHUA apbiTpax,
a MOXJMBICTb 3acTocyBaHHSA MK YKpaiHn npu BUpiWEHHI MUTaHHA
apbiTpabinbHOCTI cnopiB € Cynepeyvnmsoto.

LLloao 3akoHy YkpaiHu «[lpo TpeTeKcbKi cyam», TO BiANOBIAHO A0
Y. 4 cT. 1 3akoHy YKpaiHu «[po TpeTehcCbKi cyau»: «Ais UbOro
3aKoHy He TMOLWMPIETbCA Ha  MiXHapoaHWI KOMepUinHUI
apbitpax»[7]. ToMy NOMWJIKOBUM € TBEPAXEHHS, WO Nepenik
CropiB, SIKi HenigBiAOMYi TPETENCLKMM CydaM B CUy CT. 6 3aKOHy
YKkpaiHn «[po TpeTencbki Cyam», HE MOXYTb MepeaaBaTUCb Ha
BMPILLEHHS A0 MiXHapoAHOro KomepuinHoro apbitpaxy. Kpim Toro,
AesiKi 3 KaTeropi, Wo BW3HAYeHi BuUWEe 3ragyBaHin cTaTtTi He
MOXYTb OyTn apbiTpabinbHUMM, MNPOCTO BUXOASYM 3 CYTi UWUX
BiAHOCMH. 30KpeMa, CnpaBu, WO BMHUKAIOTb 3 CIMEMHUX BiAHOCKMH,
3 TpyAoBWUX BIAHOCWH, CrpaBu MNpO BCTAHOB/IEHHHA akTiB, WO
MaloTb OpUAMYHE 3HAYEeHHs, CnpaBM Yy Cnopax WoAo 3axucty
npas CrnoXuBauiB TOWO HaBpS4 UM MOXYTb OyTM TakuMu, LWO
BUHUKAKOTb MNpWU 34INCHEHHI 30BHILWHbOTOProBeSbHUX Ta iHLWKUX
BUAIB MiXXHAapOAHUX E€KOHOMIYHMX 3B'S3KiB. 3 L€l XX MPUUYMHU He
MaE€ Hislkoro BigHoOWeHHS Ao apbiTpabinbHocTi cnopiB i 4. 5 cT. 235
UMK YkpaiHn, BignosigHO [0  SKOi «CrnpaBu OKpPeMoro
NpoBaXeHHs He MOXYTb 6yTW nepeaaHi Ha po3rnsag TPeTenCbKoro
cyay i He MOoXyTb 6yTu 3akpuTi y 3B'SI3KY 3 yK/IaAEHHAM MU POBOI
yroan».[3]
He 3aCTOCOBYETbLCH npu BUPILLEHHI NMUTaHHA woao
apbiTpabinbHocTi cnopiB i  3akoH YkpaiHn «[po MixHapoaHe
npueaTtHe npaBo», a came, CT. 77 UbOro 3aKoHYy, SKO
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BCTAHOBJSIEHWM HeBUYEprnHMN Mepenik crnpas, WO HanexaTb A0
BMKJ/IKOYHOI MigCyAHOCTI YKpaiHCbKMX cyaiB.[6]BigHeceHHA neBHUX
KaTeropin cnopis A0 BUKJ/IKOYHOI MiACYAHOCTI YKpaiHCbKMM CcyAaMm
nonsirae B 3abOpoHi po3rnsgy TakmMx ClopiB CyAaMu iHWKUX AepXXaB.
ToMy BMKIIOYHA NiACYAHICTb CrpaB YKpPaAiHCbKUM cyaaM HeMae
HiSIKOro BigHOWEHHSA A0 BUpiWleHHS NuTaHHSa apbiTpabinbHoCTi
CropiB, 9K MOX/IMBOCTI nepefadi OCTaHHIX Ha po3rnsg
Mi>KHapo4HOro KomepuiriHoro apbiTpaxy, SKMA 3a CBOEKD CYTTIO €
anbTepHAaTUBHMM CyAOBOMY CMOCO60OM BMpilleHHS cnopiB. Sk
3a3Havyae 4.A. [leTpoB, 3a 3arajlbHMM NpPaBUJIOM BUKJIKOYHA
nigcyoHiCTb NpAMO  He  BMJMBAE Ha MigBiAOMYiCTb  CropiB
apbiTpaxy, NiATBEPAXEHHAM 4YOMY € [AOCBiA Pi3HUX KpaiH Woao
CMiBBiAHOWEHHSA BUWKJ/KOYHOI NiACYAHOCTI cnpaB HauiOHaNbHUM
cygam i nigBiAOMYOCTI  CNOpiB  MiXKHApOAHOMY KoMepuiHOMY
apbiTpaxy[16;8]. 3 ornaay Ha pi3Hy npaBoBY NpuUpoAy MNOHSATb
nigsiAoMyocTi Ta nNiACyAHOCTI, CT. 77 3akoHy YkpaiHum «[lpo
Mi>kHapogHe npuBaTHE MNpaBo», WO BW3HAYaE BUKJIIOYHY
nigcCyoHICTb cnpaB cyaaM YKpaiHW, MOXe TpakKTyBaTUCS He iHakue,
SIK TakKa, WO BW3HAYa€ HaUiOHaNIbHUA Cy4, YMOBHOBAXEHMUN
po3rnsgatm cnip, SKLWO MpaBOBiAHOCUMHW BKAOYAKOTb iHO3EMHUIA
eneMeHT[16;9].
OTxe, €AVHMM 3aKOHOAABYMM aKTOM, WO BU3HA4Ya€E KOO CMNOPIB,
aKi € HeapbiTpabinbHumMmn € TTIK YkpaiHm, xouya | woao
3aCTOCYBaHHS UbOro 3aKOHY € Li/IkoM 06rpyHTOBaHi CyMHiBM, Npo
wo 3rogoM nige wMoea. 3rigHo 4. 2 cT. 12 [TIK YkpaiHu:
MigBigoMunii rocnogapCbKuM cyaam cnip Moxe 6yTn nepenaHo
CTOPOHaMM Ha BUPILWIEHHSA TPETEMCbKOro cyay, KpiM cnopiB npo
BM3HAHHA HeAiMCHUMK aKTiB, @ TaKoX Cropis, WO BUHUKAKOTb Npwu
YKNaAaHHi, 3MiHi, po3ipBaHHi Ta BMWKOHAHHI roOCNoAapCbKMX
[OroBopiB, MNOB'A3aHMX i3 33a40BOJIEHHSM AepXaBHUX nNoTpeob,
cnopiB, nepeabavyeHmMx MyHKTOM 4 4acTUHW MepLloi Uiei cTaTTi, Ta
iHWKX cnopiB, nepegbadeHnx 3aKOHOM. [4]
OKpeMOi yBarm 3acnyroBye KaTeropis Crnopis, WO BMHUKAKTb MNpwu
YKNaAeHHi, 3MiHi, po3ipBaHHi Ta BMWKOHAHHI rocrnoAapcbKnx
[OroBoOpiB, MOB'A3aHUX i3 3a40BOJIEHHSM AepXaBHuMX noTpeb.
YNHHUM 3aKOHO4aBCTBOM He nepeabaveHe BU3Ha4YeHHS
OepXaBHUX noTpeb, nuwe 4. 1 cT. 1 3akoHy YkpaiHm «[lpo
AepXXaBHe 3aMOBJIeHHS MpPiOPUTETHUX  AepXaBHUX noTpeb»
BM3HA4eHO, WO MpiopuUTETHI AepxaBHi noTpebu - ue noTpebu
YkpaiHu B TOBapax, poboTax i nocnyrax, HeobxigHux Ans
pO3B'A3@aHHS HaMBaX/IMBILLMX COUia/IbHO-EKOHOMiIYHMX npobnem,
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nigTpMaHHs 060poHO34aTHOCTI KpaiHu Ta ii 6e3nekn, CTBOPEHHS i
MNigTPMMaHHA Ha HaNeXHOMY PpiBHI AepXaBHUX MaTepianbHUX
pe3epsis, peanizauii gepxXaBHUX | MiXAEpXaBHUX LiNIbOBUX
nporpam, 3abesneyeHHs MYHKLIOHYBaHHSA AepXXaBHUX OpraHis, WO
YTPUMYIOTbCA 3@  paxyHok [epxxaBHoro 6toaxeTy YkpaiHu[8].
MpoTe, K CnywHO 3a3Ha4vatoTb O. denie Ta X. OeayHULWMH,
AepxaBHi notpebu He 3BOAATBCA fiMlWEe A0 MNPiOpUTETHUX,
BignoBigHO iX 3MicT € wumpwmm[18;31]. ToMmy, B  3B'A3Ky 3
BIACYTHICTIO YiTKUX 3aKOHOAABYMX KPUTEPIIB BU3HAUEHHA MeX
AepXaBHMX noTpeb, ue NUTaHHA B KOXHIM KOHKPETHIM Ccrpas.i
BUPILWWYETbCSA CYAOM, LWO Hejonyctumo, 3 Ornagy Ha Te, Wo
HeapbiTpabinbHICTb CNoOpy MOXe BCTaHOBJIOBATUCH BUKJ/IOYHO
3akoHoM. LUWloao Toro, K LWWMPOKO JAepXaBHi CyaAuM TpPaKTYOTb
NOHATTH «aepXaBHUX noTpe6t» MOKasoBOK €  yXBana
LLleBueHKiBCbKOro parnioHHoOro cyay M. Kuesa Big 03 BepecHs 2013
poKy y cnpasi 761/20746/13-u, $IKOl, 3@ KJAOMOTAHHAM KOMMaHIi
«VAMED Engineering GmbH & CO KG», 6yno ckacoBaHe pilleHHS
MKAC npwu TTI Ykpainn Big 04 kBiTHa 2013p. lMigctasowo Ans
CKaCyBaHHS 3a3HAYeHOro pilleHHs, cepes iHworo, 6yB BUMCHOBOK
cyay Npo Te, WO «rocTaBka MeANYHOro obaagHaHHs 3a 4OroBOpom
noctaBku Mix komnaHieto «VAMED Engineering GmbH & CO KG»
Ta AN «YKPME/AINOCTAY» 3aiiicHIOBasacs 3a KOLWTU, OTPUMAaHI B
KpeauT rig Aep>XaBHy rapaHTio YKpaiHn, a Tomy 6ysa noB'sizaHa i3
3a/40BOJIEHHSIM AepxaBHux rnorpeb YkpaiHn»[21]. Ha Moo aymKky,
BiAHECEHHS A0 KOMMNETeHUii AepXXaBHUX CYAiB BUPILLEHHS MUTAHHSA
wono apbiTpabinbHOCTI cnopiB cynepeunTb 3akoHy [po MKA, a
TOMYy U€ nuTaHHA noTpeby€ HeramHoro BUPILEHHSA LIISAXOM
BCTAQHOBJIEHHS UYiTKMX 3aKOHOZABUYMX KPUTEPIIB BU3HAUYEHHS MeX
Aep)xaBHUX noTpeob.
LLoao BUKOYHOI MiABiAOMYOCTI rOCrNogapCbKuUM cydaMm Cropis y
cnpaBax, WO BWHWUKAKWTb 3 KOPMNOPATUBHUX BIAHOCUMH  MiX
cyb’exTamu, Bu3HadeHUMun 4. 4 ct. 12 MK YKkpaiHu, To ue NUTaHHS
€ OOHMM 3 HanbinbW akTyanbHUX B KOHTEKCTi apbiTpabinbHOCTI
cropis.
BK/lOUEHHIO JaHOI KaTeropii criopiB, A0 Nepeniky cnopiB, AKi He
MOXYTb 6yTW nepefaHi CTOpOHaMW Ha BUPILLEHHS TPETEMCbKOro
cyay nepeaysano npunHatTs Mpe3sungieo BICY PekomeHnaauin «Ipo
NPaKkTUKy 3acTOCYBaHHS 3aKOHOA4ABCTBA Y PoO3rAasdai cnpas, LWO
BMHMKAIOTb 3 KOPropaTuUBHUX BigHOCUMH» Bia 28.12.2007 poky N
04-5/14 (pani - PekomeHpauii Mpe3ungii BICY)[13] Tta MNneHyMoM
BCY lMoctaHoBu «[lpo NpakTuUKy po3rnsagy cyaaMu KoprnopaTUBHUX
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crnopiB» Big 24.10.2008 poky N 13 (pani — lNocTtaHoBa [lneHyMmy
BCY)[12]. B umx po3’ssCHeHHAX, cepes iHWOoro, MiCTUTbCS BUCHOBOK
npo Te, WO Y4YaCHMKKM rocnofapCbKMxX TOBApPMUCTB He3asieXXHO Bij
cyb’ekTHOro cknagy akuioHepiB He BMnpaBi NignoOpsaKoByBaTh
po3rna4  KOprnopaTWUBHWMX CMOPiIB, MOB'A3aHMX i3  AiSNbHICTHIO
rocnoflapCbKmMx TOBapwUCTB, 3apeecTpoBaHMX B YKpaiHi, 30KpeMa
Takux, WO BUNAMBaKTb i3  KOPNOPATMBHOIO  ynpashiHHS,
Mi)KHapOAHUM KOMepLiMHUM apbiTpaxKHUM CcyaaM.
Ak 3a3Havae T.b. boHmapeB Ta M.M. ManbCbKuii, >XOAHOrO
06r'pyHTYBaHHS LLOAO BCTAaHOB/IEHHSA OB6MEeXeHHS npaBa yYacCHWUKIB
rocnofapcbkKmMx TOBapUCTB MepenaBaTM KOpNopaTMBHI Cnopu Ha
BUpIiLWEHHSA MiXXHAapoAHOro KomepuirHoro apbiTpaxy 3a3HaudeHi
po3’sCHeHHS He MicTATb.[20;84] KpiM TOro, Ha 4ac NpUNHATTS
3a3Ha4YeHMX Ppo3’'ICHEHb B 3aKOHOAABCTBI YKpaiHM He 6yno
nepeanbayeHo obMexeHb woAao MOXJINBOCTIi nepepaudi
KOpnopaTMBHUX criopiB Ha BUPIiLLEHHSA Mi>KHapOAHOro
KoMmepuinHoro apbiTpaxy. be3 cymHiBy, obMeXxeHHs wWwoa0 npasa
nepegayvi KoprnopaTMBHWMX CrOPiB Ha po3rnisaj MiXXKHapoAHOro
KOMepUinHOro apbiTpaxy, He MoXe BCTaHOBJIIOBATUCb
po3’‘sacHeHHssMM BICY Ta BCY, $Ki, KpiM TOro, MatoTb JuwWeE
pekoMeHAauinHni XapakTep.
3aKOHOM YKpaiHu «[1p0 BHECeHHS 3MiH 00 AesiKMX 3aKOHOAaBuMX
aKTiB YKpaiHM WOoAO AiSNbHOCTI TPETEMCbKUX CyAiB Ta BUKOHAHHS
pilleHb TpeTencbkmnx cyais» Big 05.03.2009 poky [10] 6yno
BHECeHO 3MiHM y 4. 2 cT. 12 [TIK YkpaiHu, 3rigHO 3 SKUMMU
3ab60pOHSAETLCA nNepefaBaTy Ha BUPILWIEHHS TPETENCbKUI CyAoM
(apbiTpaxeM) crnopiB, WO BUHMKAIOTb 3 KOPNOPATUBHUX BiAHOCKH Y
cnopax MiX rocnoAapCbKMM TOBApPUCTBOM Ta MO0 Y4YaCHUKOM
(3aCHOBHMKOM, akKLUiOHEepOM), Yy TOMY 4YWUCAi Y4YaCHWUKOM, SKUN
BMOYB, a TaKOX MiX ydacHMKaMn (3aCHOBHMKaMU, aKLiOHepamu)
rocrnofapcbkux TOBapucCTB, WO MOB'A3aHi i3 CTBOPEHHSM,
DIANBHICTIO, YMpPaBfiHHAM Ta MPUNUHEHHAM Ai/IbHOCTI  LbOro
TOBapuCTBa, KpiM TpyaoBWMX cropiB. Takox 6yno BHeECEHO
BiANOBIAHI 3MiHW A0 CT. 6 3aKOHY YKpaiHn «[1po TpeTencbKi cyam».
MpoTe, Xo0aHMX 3MiH A0 3akoHy NMpo MKA He BHOCMNOCH, WO MOXe
CBigYMTXM MNpo Te, WO MeTow 3aKoHoAdaBus 6yno BUKIIOYEHHS
3a3HayeHoil Kareropii criopiB 3 nigBiAOMYOCTI nvwe
BHYTpPILWHbOAEPXABHMX TpeTENCbKUX cyaiB. [po ue roeBopuTb
TaKOX | Ha3Ba 3a3Ha4YeHOro BULLE 3aKOHY.
KpiMm Toro, 3akoHoM VYkpaiHM «[lpo BHecCceHHA 3MiH [0
[ocnogapcbkoro  rnpouecyanbHOro  Koaekcy  YKpaiHu  wono
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OCKapXXeHHS pilUleHHS TPETEMCbKOro cyay Ta BuAaadi BUKOHaBYOro
JOKYMeHTa Ha nMpuMMyCcoBE BWKOHAHHS PpillEHHS TpeTencbKoro
cyay» Big 3 nwotoro 2011 poky 3 4y. 2 cr. 12 ITIK YkpaiHn 6yno
BMTy4EHO  CJ/I0BO «apbiTpax»[11]. Takox pO3MEXOBAHO
KOMMEeTeHUil0  3arafbHMX Ta  rocnojapcbKuMx  CydiB  WoAo
OCNOpPIBAHHA pilleHb MiXHApPOAHOro KomepuirHoro apbitpaxy, a
TaKOX MNP0 BM3HAHHA Ta HaZaHHA A03BOJlY Ha BUMKOHAHHSA pilleHb
Mi>KHapOAHOIro KOMepLUinHOro apbiTpaxy LWASXOM BHECEHHS 3MiH A0
Y. 4 cT. 15 UMK YkpaiHn Ta 4. 2 cT. 4 TTIK YKpaiHn, akuMmu ui
MUTaHHA BigHECEeHi 00 KoMMeTeHUil 3aranbHUX cydiB. 3 ornsgay Ha
BCi Ui 3MiHM, MOXHa 3pobUTU BUCHOBOK, WO 4. 2 cT. 12 TTK
YKpaiHu CTOCYETbCA nvuwe BHYTPiLUHbLOIo TpeTencbKoro
CyAOYMHCTBaA, i He o06bMexye npaBa CTOpiH nepepaBaTu crnopu
3a3HayeHHi B nN. 4 4. 1 ct. 12 TITIK YkKpaiHW Ha po3rnsg
Mi>KHapoAHOro KoMepuinHoro apbiTpaxy.
Ak 3a3Hadvae O.C. [llepenennHCbKa, 3acTOCyBaHHS 3a3HadYeHMuX
nonoxeHb [TIK [0 MiXkHapogHOro KomepuinHoro apbitpaxy
NpU3BOANTb A0 KOHKYpeHUii n. 2 4. 1 cT. 1 3akoHy lNpo MKA Ta u.
2 cT. 12 MK Ykpaiun[16]. 3rigHo 3 n. 2 4. 2 cT. 1 3akoHy [po
MKA cnopn MiX ydyacHuUKamu nNigNpuUEMCTB 3  iHO3EMHUMU
iHBECTMLISAMM MOXYTb NepefaBaTUCA Ha po3rnsah MidXKHapoAHOro
KoMepuinHoro apbiTpaxy. 3rigHo 3 cT.79 F'ocnoaapcbkoro KoAekcy
YKpaiHu: focnogapCbKkuMMm TOBapucTBamMm BM3HAKOTbCA
nignpmemMctea abo iHWi cy6'ekTm rocnogaptoBaHHS, CTBOPEHI
opnamyHnMmn ocobamm Tta/abo rpomagsHamu WASAXoM o06'€egHaHHS
iX MalHa i y4acTi B MiANPUEMHMLbKIA Ai9bHOCTI ToBapucTBa 3
METOK oaepXXaHHSA npubyTky [2]. To6TO NOHATTS rocnoAapCbKUxX
TOBapuUCTB BKJItOMAE B cebe TakoX i MOHATTS NiANpPUEMCTB 3
iHO3EMHUMM HBECTMUISMU. TaKUM YMHOM, 4. 2 cT. 12 ITIK YkpaiHu
OXOIJIIOKTLCA TaKOX i CMopu MiX y4yacHMKaMW nMigrnpueMcTea 3
iHO3EMHUMM iHBECTULiAMKN, $SKi BUHUKaKOTb 3 KOPropaTUBHUX
BiAHOCWMH, L0 MOB'A3aHi i3 CTBOPEHHSM, AiSNbHICTIO, YNpaBAiHHAM
Ta MPUNUHEHHSAM  AOi9NbHOCTI  LbOro ToBapucrteBa. [lOBHICTHO
noroaxytocb 3 gyMmkoto O.C. lNMepenennHcbKoi, Wo Npu KOHKYpeHLii
nonoxeHb [TIK YkpaiHn Ta 3akoHy lpo MKA, nepesara noBuHHa
HaJaBaTUCb OCTAHHbOMY, KWW A0 TOro X € creuiasibHMM 3aKOHOM
WoAO NpaBOBOro  perysitoBaHHA  BIAHOCMH, MOB'A3aHUX 3
Mi>)KHAapOAHMM KOMepLinHUM apbiTpaxem[16].
KpiMm TOro, sak 3a3Hadae M.M. ManbCbkuin, OBMEeXeHHsa LWoao
nepeaadi 3a3HayeHoi  KkaTeropii  cnopis Ha BUpILLEHHSA
Mi)KHApOAHOIro KOMepLUinHOro apbiTpaxy He Crnpuse po3BUTKY
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OCTaHHbLOrO B YKpaiHi, a TakKoX TMOoiNWeHHO [iHBEeCTULINHOIo
KniMaTy Hawoi KpaiHM, 60 no3a CyMHiBOM, iHO3eMHi iHBecTopu 3
6inbWwo OxoToK nepepanu 6 KoOpnopaTWUBHWUIA CMip Ha po3rnag
Mi>)KHAQpOAHOIrO0  KOMepuiiHOro apbiTpaxy, aHiXx Aep)XXaBHOro
cyay[15;35].

Okpemoi yBarum 3acnyroBye nuTaHHa apbiTpabinbHOCTI cnopis,
noe’asaHnx 3 BigHOCMHaMn woado obiry akuim  (4acTok)
aKuioHepHUX TOBapuCTB (ToBapucts 3 obmMexxeHoto
BignosiganbHicTio). B n. 1.11 PekomeHaauin Mpe3ungii BICY T1a n.
6, 7 MNoctaHoBu [neHyMy BCY MiCcTUTbCA BUCHOBOK, 3a3Ha4eHi
cnopu, KpiM CnopiB  MNoOB'SI3aHMX 3 MNOPYLUEHHSM MnepeBaXKHoro
npaBa Ha npuabaHHA akuiii/4yacToKk [0 KOPNOpaTUBHUX He
Hanexatb. A TOMYy Taki cnopu MOXyTb 6yTu nepepaHi Ha
BUPILLEHHSA Mi>KHapoO4HOro KOMepLinHOro apbiTpaxy.
MigTeBepaXXeHHsAM Takoi no3uuii  cnyrye i cyaoBa npakTuka,
30KpeMa, pe3oHaHcHa «crnpaBa Aybnb W», B kit [ocTtaHOBOW
BCrYy Big 23.08.2012 poky y cnpasi N2 18/17 6yno KOHCTaTOBaHO,
Wwo cnip y AaHih cnpasi Npo BW3HAHHA HEeAINCHMM A0roBopy
peanizauii 4actok TOB "Oybnb W KuiB" Ta BUMHEHHS Ain Mo
nepepeecTpauii Yactkn y ctatytHomy cdoHai TOB "CACCK" He Mae
O3HaK KOpMNopaTMBHOIO crnopy, a ToMy niandrae po3rnsgy B
apbiTpaXHOMy MOpsSAKY, 3riAHO apbiTpaXkHOI yroam, yKnageHoi Mix
cTopoHammn[22].

OmTxe, 3a pe3ynbTaTaMM aHanily 3aKoOHOAABCTBA, HAYKOBOI
niTepaTypu Ta CyaoBOi MPakKTUKW, MOXHA AiNTM A0 BUCHOBKY, LUO
nuTaHHSa apbiTpabinbHOCTI CNopiB € BKpal HeBperyibOBaHWM B
HauioOHaNbHOMY  3aKOHOAABCTBi, WO, 3BWYaHO, CNpaBiseE
HeraTMBHWM BMAWMB Ha PO3BUTOK MiXKHapOAHOro KOMepLUinHOro
apbiTpaxy B YKpaiHi. A TOMy HarasbHUM € BPEryJitoBaHHA AaHOro
NMMTaHHA Ha 3aKoOHOAABYOMY PpiBHi, 30KpeMa BKJIIOYEHHSAM [0
3akoHy «[lpo MKA» 4iTKOro nepesiiky CnopiB, siki He MOXYyTb
po3rnaAaTtucb B NOPSAKY MiXXKHapoAHOro KOMepLinHOro apbiTpaxy.
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International arbitration is a method of settling international
commercial disputes. It is an alternative to court proceedings and
often used as a binding and highly respected method of resolving
such disputes fast and efficiently in various jurisdictions. Since it is
a private dispute resolving, the contracting parties should agree
on an arbitration agreement which is to be a compromise
document. This method gives more flexibility and autonomy to the
parties to decide various aspects concerning arbitration
proceedings. One of the most important advantages of using
arbitration is that the arbitral awards are more easily enforceable.
Another advantage is that arbitration allows parties to choose a
neutral forum for resolving disputes and agree upon the
procedural law and the arbitration institution on confidentiality
basis.

We should bear in mind that during the process of the arbitration
agreement formation the parties are to decide what kind of
disputes may arise between them pursuant to the concluded
agreement. It is very important with a view to the necessity of
determination the arbitrability of such disputes. Arbitrability can
be defined as the condition of validity of the arbitration agreement
and consequently an arbitrator’s jurisdiction. [1, 32]

The scope of arbitrability and non-arbitrability is usually defined
by national jurisdictions in two different ways:

(i) By rules found in arbitration laws which establish the scope
of arbitrability in general terms (e.g. in Art. 177(1) of the Swiss
Private International Law Act);

(i) By rules found in non-arbitration laws which set out the
exceptional jurisdiction of the national courts in relation to specific
areas or subject matters. [2, 101]

Since national laws of different countries are not the same, it is
important to examine the peculiarities of arbitrability of disputes
in different countries and thus their impact on development of
international arbitration. Thus this article is based on comparison
of different approaches to arbitrability in different countries which

47


mailto:victoria.martynkova@mail.ru

may be useful for contracting parties in choosing the jurisdiction
to be eligible to the arbitration proceedings, as much as this issue
steps outside the arbitration rules of a particular jurisdiction and is
covered by the arbitration legislation of a particular state. This
study limits its analysis to the arbitrability of five countries,
namely, England, Ukraine, the United States, Germany and
Switzerland. The reason of choosing these countries is because
there is a high level of arbitrability in a number of them and the
comparioson of Ukrainian arbitration legislation with such
countries will be extremely useful for improving its supportiveness
to arbitration, making appropriate reforms and, of course,
assistance to international investment to Ukraine in order to give
the opportunity to resolve disputes by international commercial
arbitration.

International instruments

As far as arbitral awards are only enforceable when it is
recognized by the domestic legal system, creation of uniform
principles of recognition and enforcement of such awards is very
important. In order to establish basic principles of recognition of
international arbitration agreements and awards there have been
drawn up three major instruments, namely, the New York
Convention on the recognition and Enforcement of Foreign Arbitral
Awards 1958, the Geneva Convention 1961 and the UNCITRAL
Model Law. Notwithstanding their significance and application
these instruments do not contain substantive rules on arbitrability
and let national legislators and courts to determine what disputes
are arbitrable.

The New York Convention

Article IT (1): the obligation of each contracting party to recognize
and enforce arbitration agreements when “subject matter capable
of settlement by arbitration”.[3]

Article V (2)(a): “the recognition and enforcement of the award
may be refused if the competent authority in the country where
recognition or enforcement is sought finds that: (a) the subject
matter of the difference is not capable of settlement by arbitration
under the law of the country”. [3]

The Geneva Convention

Article VI (2): “The courts may also refuse recognition of the
arbitration agreement if under the law of their country the dispute
is not capable of settlement by arbitration”. [4]

The UNCITRAL Model Law
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Article 1(5): it is not intended to affect other laws of the state
that preclude certain disputes being submitted to arbitration. [5]
Thus, there is no internationally agreement about the definition of
arbitrability. It is clear to understand that international litigator
intended to give the national litigator power to determine which
disputes are arbitrable due to the diversity in understanding of
this concept by different countries. In this context the question of
determination of applicable law by parties to the arbitration
agreement becomes more urgent as any dispute may be
arbitrable under the law of one country but not in another.
Arbitrability in domestic legislation

The following study of approaches to arbitrability in above
mentioned countries in order to facilitate practicality, clearness,
accuracy and hereby to make the choice of the jurisdiction
applicable in the arbitration agreement easier will be based on the
following comparative criteria:

1. Arbitration laws;

2. Relation to the UNCITRAL Model Law;

3. Definition;

4, Arbitrable disputes;

5. Non-arbitrable disputes;

6. Adopted international treaties related to arbitration;

7. Arbitration institutions;

8. Questions to solve, gaps.
England Ukraine USA Germany | Switzerland
-The -The law of | -The -Book 10 | -Chapter 12
Arbitration | Ukraine on | Federal “Arbitratio | of the Swiss
Act 1996; Internation | Arbitratio | n Private
-2 parts, 4| al n Act | proceedin | International
schedules, Commercial | 1925; gs’ of the | Law Act
110 Arbitration | -both German (“"PILAM[17]
sections of Fabruary | federal Code of
[61; 1994, and state | Civil
-governs No.4002- law Procedure
arbitrations | XII (LICA) (the
seatd in|[11] German
England, ZPO) [15]
Wales ans
Notrhen
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Ireland

-Did not
follow the
UNCITRAL
Model Law,
but is
influenced;
-has
differences:
governs
domestic
and
internation
al
arbitration;
the
document
containing
parties
agreement
need not to
be signed;
English
court
cannot
refer a
matter to
arbitration,
no time
limit on a
parties’
opposition
to the
appointmen
t of an
arbitrator
etc.[7,2]

-Based
the
UNCITRAL
Model Law
but has
some
differences:
- any
dispute
resulting
from
contractual
and other
civil law
relations
may be
referred to
internation
al
arbitration;
- any
dispute
involving
Ukrainian
enterprises
with foreign
investment
and
internation
al
association
S and
organizatio
ns
established
in the
territory of
Ukraine

on

Based on
the
UNCITRAL
Model Law
but
influenced
by Swiss
law

Based on
the

UNCITRAL
Model Law
but with
only slight
modificati
ons

Based on the
UNCITRAL
Model Law
but has
some
differences:
-arbitrators
are free to
determine
without
recourse to
conflict rules
as provided
by the Model
Law the
rules of the
applicable
law [4]
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[11]

The -The term | Arbitrabilit | The Any dispute
concept of | “arbitrabilit | y means | condition | involving
arbitrability | y” is not| the of validity | financial
relates to | used nor in | preliminar | of the | interests can
public the y question | arbitration | be the
policy legislation of agreemen | subject
limitations nor in the | whether t and | matter of
upon court an arbitral | conseque | arbitration
arbitration practice in | tribunal ntly an | [2,60]
as a | Ukraine; has the | arbitrator’
method of | -it means | authority | s
settling the right of | to decide, | jurisdictio
disputes the parties | as an | n
each state | to the | initial
may decide | agreement | matter,
which to submit | that a
matters to an | given
may be | internation | dispute
settled by | al should be
arbitration | arbitration | submitted
and which | [12] to
may not arbitration
[8] for a

determina

tion of

whether

the

arbitral

tribunal

has

jurisdictio

n over the

dispute

[13]
The Pursuant to | -The FAA | -"Any -“Any
Arbitration | the does not | claim dispute
Act does | agreement | define under involving
not define | of the | what property property
what parties to| limits of | law may | may be
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matters
may be
brought to
arbitration;
-it is
generally
accepted
that most
commercial
disputes
are capable
of being
arbitrated if
the parties
agree on
that form
of dispute
resolution;
[9, 300]
-any
dispute
claim
concerning
legal rights
which can
be the
subject of
an
enforceable

or

award can
be
submitted
to
arbitration
[1,75]

the
internation
al
commercial
arbitration
may be
referred
the
following
types of
disputes:
-disputes
resulting
from
contractual
and other
civil law
relations
arising in
the course
of foreign
trade and
other forms
of
internation
al economic
relations,
provided
that the
place of
business of
at least one
of the
parties is
situated
abroad;
(Article
2(1), LICA)
[11]

arbitrabilit
2

-this issue
is left for
judicial
decisions
and
provisions
in other
legislation
-matters
involving
federal
antitrust
claims
arising
from
internatio
nal
transactio
n;

- question
of
arbitrabilit
y must be
addressed
for the
arbitration
[1,83]

be the
subject of
an
arbitration
agreemen
t. An
arbitration
agreemen
t
regarding
non-
pecuniary
claims has
legal
effect...”
(s.
1030(1),
the
German
ZPO) [15]

subject

matter of an
arbitration”(
Art.177(I1)(I
), PILA) [16]
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-Matters
based
public
policy
considerati
ons;
-criminal
matters or
proceeding
S;

-divorce
laws;
-planning
laws [7]

on

-Disputes
regarding
the
invalidation
of
normative
acts;
-disputes
arising out
of the
conclusion,
amendmen
t,
termination
and
performanc
e of public
procureme
nt
contracts;
-disputes
arising
from
corporate
relations
between a
commercial
company
and its
participant
(founder or
shareholder
), including
a
participant
that has
withdrawn
from the
company,
as well as

-Disputes
due to
public
policy
considerat
ions;
-claims
under the
Securities
Act 1933,
the
Securities
Exchange
Act 1934,
the
Racketeer
influenced
and
corrupt
organizati
ons Act,
Magnusso
N-moss
Warranty
Act,
Uniformed
Services
Employme
nt and
Reemploy
ment
Rights Act
[1, 83]

-“An
arbitration
agreemen
t
regarding
legal
disputes
arising in
the
context of
a tenancy
relationshi
p for
residential
space in
Germany
is invalid”.
(s.
1030(2),
the
German
ZPO) [15]

-Non-
economic
rights

-public
nature of the
applicable
rules
(internationa
| public
policy)

[2,60]
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between

the

participants

(founders

or

shareholder

S) of

commercial

companies,

in

connection

with the

establishm

ent,

operation,

manageme

nt or

winding up

of the

company

(Article

12(2) of

the

Commercial

Procedure

Code of

Ukraine

with

reforms

made by

No.1798-II1

(*CoPC"))

[11]
-The New | -The New | -The New | -The New | - The New
York York York York York
Convention | Convention | Conventio | Conventio | Convention
; ; n; n; [14]
-the -the -the -the
Geneva Geneva Inter- Geneva
convention | Convention | American | Conventio
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[7,3] ; Conventio | n;
- CIS treaty | n on | [14]
on Settling | Internatio
Disputes nal
Related to | Commerci
commercial | al
Activity Arbitratio
[ratified n (the
conv] Panama
Conventio
n)
[14]
- - -American | -The -Swiss
Internation | Internation | Arbitratio | German Chambers’
al Chamber | al n Institution | Arbitration
of Commercial | Associatio | of Institution;
Commerce | Arbitration | n; Arbitratio | -Basel
(ICC); Court at| - n (DIS); Chamber of
-London the Internatio | -Frankfurt | Commerce;
Court of | Ukrainian nal Internatio | - Chamber of
Internation | Chamber of | Institute nal Commerce of
al Commerce | for Arbitratio | Berne;
Arbitration | and Conflict n Centre | - Chamber of
(LCIA); Industry Preventio | (FIAC); Commerce of
- (ICAC at| n & | -German Geneva;
Internation | the UCCI); | Resolution | Maritime - Chamber of
al Centre | -Maritime (CPR); Arbitratio | Commerce of
for Dispute | Arbitration | - n Lausanne;
Resolution commission | Commerci | Associatio | - Chamber of
(ICDR) (the | at the UCCI | al n Commerce of
internation | (MAC) Arbitratio | (GMAA); Lugano;
al  section n and | - - Chamber of
of the Mediation | Arbitratio | Commerce of
American Center for | n Court of | Neuchatel;
Arbitration the the - Chamber of
Association Americas | Chamber | Commerce of
(AAA)); (CAMCA); | of Zurich
-The - Commerc
Chartered Internatio | e
Institute of nal Centre
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Arbitrators for
(CIArb) Dispute
-London Resolution
Maritime [14]
Arbitrators'
Association
(LMAA)
[10]
-There is | - -Tension -As far as | -
no any rule | Complicatio | between according | Consideratio
of ns related | applicatio | to the | ns of public
arbitrability | to the | n of state | German policy rarely
in the | arbitrability | law and | Arbitratio | affect the
legislation; | of federal n Law any | arbitrability
-court corporate law claim of a
practice disputes involving | dispute;
defines -there is no economic | -foreign laws
most direct interest is | have only a
matters restrictions arbitrable, | very limited
which are | to the role when it
not arbitrability concept of | comes
arbitrable in non- to

legislation; arbitrable | determining

- disputes arbitrability

competenc is not so

e between clear

domestic

and

internation

al

arbitration

with

respect to

arbitrability

is vague;

-on the

legislative

level there

is a great

number of
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restrictions
to
arbitrability
of certain
types of
disputes

Role and influence to development to international
arbitration

England

We can say that the Arbitration Act as a respected modern and
flexible document provides a favorable arbitration regime. It is
logically constructed and has a sufficiently clear language free
from technicalities. That is why the legislator by conspicuously
omitting any treatment of the subject of arbitrability tried to
facilitate parties to the arbitration agreement in choosing the most
favorable conditions and provisions for them. As for the court
practice it is important to say that it only limits subject matter of
arbitrability to the generally recognized commercial disputes.

That is why the most experienced arbitration bodies that can
provide procedural rules (if needed) and qualified specialist
arbitrators are situated in England.

Ukraine

It is important to say that Ukrainian legislator managed to provide
in the appropriate laws governing international arbitration a great
number of disputes which cannot be solved by arbitrations. Such
enforcement making the process of defining arbitrability and,
thus, certain categories of disputes applicable to international
arbitration more complicated is a disadvantage of the Ukrainian
legislation. This makes Ukrainian arbitration peculiarities not so
attractive for implementing and can be an obstacle to
international investment to Ukrainian economy.

Also complications may arise due to the uncertainty to the
arbitrability of certain types of disputes under Ukrainian law,
especially corporate disputes. At the first sight corporate disputes
are completely arbitrable under the Article 1 of the Law of Ukraine
on International Commercial Arbitration. But the Article 12 of the
Company Procedure Code of Ukraine is a key on the question of
arbitrability to corporate disputes. It is worth bearing in mind that
on 3 February 2011 there were adopted several laws amending
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the legislation in arbitration-related matters, namely, law No.
2979-VI and law No. 2980-VI. These laws have filled many gaps
as the court practice on this question was rather controversial and
there was lack of procedural law. The new wording of Article 12 of
the Commercial procedure Code of Ukraine containing certain
categories of disputes which cannot be submitted to arbitration
may provoke a lot of discussions because it contains ambiguous
interpretation of its provisions as applicable to domestic
arbitration or to international arbitration also.
The USA
The key feature to the concept of arbitrability in the USA is that
arbitration has the authority to define which disputes can be
submitted to arbitration before hearing. This gives American
arbitrations power to define the limits of arbitrability and, thus, to
make it more flexible. Moreover the federal policy promotes and
supports arbitration.
Germany
Since the German ZPO defines that any claim under property law
may be subject to the international agreement, it makes
arbitration in Germany more flexible, speed and confidential.
Switzerland
The provision of the PILA that “any dispute involving property”
leaves all other disputes to the jurisdiction of national courts in
order to ensure that any dispute not involving property can be
determined exclusively by the national courts of Switzerland. The
Swiss arbitration regime that applies to all international arbitration
seated in Switzerland provides party autonomy, liberty. What is
more, the question of arbitrability is regulated by the lex arbitri
which intended to eliminate the research of the law applicable to
the determination of the arbitrability of the case.
All in all, arbitrability as the condition of validity of the arbitration
agreement is an important aspect of qualification the arbitration
domain in different jurisdictions. Having examined this issue in
various countries we may conclude that arbitration is more
attractive in those countries where there is a more attractive
option for dispute resolution by increasing party autonomy and
reduced the scope for court interference in the arbitral process.
Such countries are England, the USA, Germany, Switzerland etc.
What concerning Ukraine, it is necessary to say that
notwithstanding being based on the Model Law, there are a lot of
excessive provisions in legislation concerning arbitration in
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Ukraine that are very often contradictable. That is why only with
time and upon the establishment of good practice in this regard
the applicability of provisions for arbitration will be more frequent.
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ARBITRABILITY OF DISPUTES:

ROLE AND IMPACT ON DEVELOPMENT OF INTERNATIONAL
ARBITRATION

This article deals with the scope and definition of arbitrability and
its role as a threshold issue of international commercial
arbitration. In this context, the author draws attention to
situations when the question of arbitrability arises as well as to
the issues of who, court or arbitral tribunal, has jurisdiction to
decide on this particular problem.

Key words: arbitrability, arbitration agreement, subject matter of
the dispute, courts, arbitrators, arbitral award.

Problem statement. The arbitrability question has been
attracting not only scientific, but also professional interest of both
scholars and practitioners in the sphere of international
commercial arbitration. Such attention is being paid to the
arbitrability since it raises problems related to the existence,
validity and scope of arbitration agreement as well as to the
restrictions imposed by national jurisdictions. Another problem as
to the arbitrability concerns the absence of its universally adopted
concept and different approaches to its definition both by the
doctrine and national laws.

Analysis of research works and publications. A huge
contribution to the study of the role of arbitrability in international
commercial arbitration has been made by such outstanding
scholars as well as the practitioners in the sphere of international
arbitration as Loukas A. Mistelis, Stavros L. Brekoulakis, Gary
Born Michael F.Hoellering, Tibor Varady, John J. Barcelo III, Arthur
T. Von Mehren, L. Yves Fortier, Eric Fishman, Per Sundin, Eric
Wernberg and others. Among Ukrainian scholars and practitioners
who have paid their attention to the issue of arbitrability are T.
Slipachuk, O.Perepelynska, Kuptsova M., O.Pheliv etc. Their
research studies are of a great scientific interest and serve as a

61


mailto:matiyash.o@gmail.com
http://www.law.qmul.ac.uk/people/academic/mistelis.html
http://www.law.qmul.ac.uk/people/academic/brekoulakis.html

practical guide for those whose professional interests lie within the
field of international arbitration.

Purpose of the article is to research the role and determine the
impact of arbitrability on the development of modern international
arbitration as well as to stress the current problems related to this
issue from the practical point of view.

The main material. It is undoubtedly that one of the
fundamental issues in international commercial arbitration is
arbitrability of disputes being considered under this particular kind
of alternative dispute resolution (ADR). The issue of arbitrability is
complex and subject to constant development [15]. One will not
find the unified definition of arbitrability in any universally adopted
laws concerning issues of arbitration. The 1985 UNCITRAL Model
Law on International Commercial Arbitration does not deal with
the definition of arbitrability [1], nor does, for example, the 1958
New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards [2]. However, both the New York Convention and
the Model Law refer explicitly to disputes that are “capable of
being resolved by arbitration” [17, para 2-10].

It is noteworthy, that there were some efforts of the United
Nations Commission on International Trade Law (UNCITRAL) to
give the arbitrability a special attention. In the Report of
UNCITRAL on the work of its 32" session the Commission
determined the “arbitrability” question as one of the key issues for
possible future work in the area of international commercial
arbitration [4]. The Report stated that “uncertainty about, and
differences among definitions of which disputes are arbitrable may
cause considerable difficulties in practice, and one way of
approaching the problem may be to attempt to reach a world-wild
consensus on a list of non-arbitrable issues” [5, p.10]. Due to the
fact that concept of arbitrability was subject to constant
development within national jurisdictions the Commission’s efforts
towards the “arbitrability” question were unsuccessful [15].

In our opinion, the best way of determining arbitrability is by the
doctrine. There are a lot of scholarly works as well as separate
opinions of the practitioners in the sphere of international
arbitration that concern question of arbitrability. Consider, for
example, Redfern. According to Redfern, the concept of
arbitrability is basic to the arbitral process. He indicates that
“arbitrability involves determining which types of dispute may be
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resolved by arbitration and which belong exclusively to the
domain of the courts” [17, para 3-12].

Mistelis recognizes arbitrability as one of the issues where the
contractual and jurisdictional natures of international commercial
arbitration collide head on. In his book Mistelis determines that
arbitrability involves the simple question of what types of issues
can and cannot be submitted and whether specific classes of
disputes are exempt from arbitration proceedings [13, p.4]. At the
same time, Varady, Barcelo and von Mehren consider the
arbitrability definition by its narrow and wide meaning. Whereas
the latter one is much the same as in Redfern and Mistelis, the
narrow one is determined by Varady, Barcelo and von Mehren as
“referring to whether mandatory law in a given jurisdiction
disallows arbitration of disputes dealing with a particular subject
matter because that subject is infused with high-order public
policy concerns” [19, p.99]. Interesting is the approach of
Bermann who defines arbitrability by encompassing a wide and
diverse range of issues, such as: does an agreement to arbitrate
exist? Is that agreement valid and enforceable? Are both parties
signatories to the agreement or otherwise bound by it? Does the
agreement cover the particular dispute at hand? [6, p.10].

From the practical point of view attention should also be paid to
the interpretation of arbitrability by the courts under different
jurisdictions according to the international character of arbitration.
Thus, in Audi-NSU Union A.G. v. SA Adelin Petit & Cie case the
Brussels Court of Appeal held that the arbitrability of a dispute
should be ascertained “according to different criteria depending on
whether the question arises when deciding on the validity of the
arbitration agreement or when deciding on the recognition and
enforcement of the arbitral award” [16, 287].

Whereas the English courts do not have a general theory of the
arbitrability of disputes, by contrast, there is an abundant United
States court practice on the question of arbitrability. However, this
practice is not uniform. In AT&T Technologies, Inc. wv.
Communications Workers of America case it was held that by
“arbitrability question” the Court was referring to whether or not
the particular dispute fell within the scope of the arbitration
agreement”. The Court also held that “it is for the courts to
decide the threshold question of whether this particular dispute is
“subject to the arbitration clause” [18, p.166]. On the contrary,
the Federal Circuit held in Qualcomm Inc. v. Nokia Corp., where a

63


http://www.amazon.com/International-Commercial-Arbitration-American-Casebook/dp/0314230742

court has concluded that the parties to the agreement did “clearly
and unmistakably intend to delegate the power to decide
arbitrability to an arbitrator, then the court should perform a
second, more limited inquiry to determine whether the assertion
of arbitrability is wholly groundless” [18, p.172].
Therefore, arbitrability can be determined as whether disputes
should be decided by the arbitral tribunals, or due to the
limitations imposed by national laws, must be referred to the
consideration by state courts. In turn, this definition raises a very
important issue of who, arbitrators or courts, has the jurisdiction
to decide whether the dispute is arbitrable. The New York
Convention and other conventions that are modelled upon it as
well as the Model Law leave such important matters as
“arbitrability” and “public policy” for determination under the law
of the forum state [17, para 10-79].
National laws often restrict or limit the matters, which can be
resolved by arbitration [9]. These are usually the areas related to
public policy and regulated by the mandatory rules of national law
aimed at protecting public interests. Redfern suggests that the
less developed states should impose very strict limits on
arbitrability, especially in respect of disputes involving state
entities. The reason for such, in his opinion, is that this is the only
way for these states “to retain control over foreign trade and
investment, where more economically powerful traders may have
an unfair advantage” [17, para 3-14]. At the same time, Mistelis
writes that in the temporary arbitration-friendly environment not
every rule of public policy justifies reserving the disputes involved
for determination by state courts [13, p.8]. In particular,
Brekoulakis points out that:
"It is true that arbitration proceedings have procedural
characteristics different from national legislation. However, this
does not make arbitration a compromised dispute resolution
mechanism in terms of due process, which is unfit to deal with
public policy disputes. Otherwise, if that was the case, all disputes
— public policy and non public policy ones — should be excluded
from arbitration altogether”.
Notwithstanding the trend in favour of arbitrability, however,
various areas of law are still deemed to be for the exclusive
competence of courts of law [10]. Varady, Barcelo and
von Mehren say in their book that in both civil-law and common-
law courts disputes in the following areas have sometimes been
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found nonarbitrable: antitrust, securities law, intellectual property,
damage from unilateral termination of exclusive distributorship
agreements, political embargoes, bankruptcy and administrative
contracts [19, p.233]. On the contrary, Hoellering indicates that,
except for a limited number of non-arbitrable areas, such as
securities laws violations and antitrust allegations, the parties to a
contract may agree to arbitrate virtually every kind of disputes
that may arise [12].

Courts repeatedly recognize that the issue of who has the
jurisdiction to decide the “question of arbitrability” is a threshold
issue [18, p.159]. According to Redfrern, it is expressly the law of
the place of arbitration which decides whether or not the dispute
is “capable of settlement by arbitration” or whether it belongs to
the domain of disputes that must be decided by a national court
[17, para 9-30].

Both arbitrators and courts may decide on the arbitrability of
disputes. If the arbitrators have competence to decide upon their
own competence (the Kompetenz-Kompetenz principle), dilemmas
persists when a court has to consider an issue related to the
existence, validity, or scope of an arbitration agreement. The
problem arises whether the court should consider this issue or
allow it to be decided by the arbitral tribunal. According to
Varady, Barcelo and von Mehren this issue shall be decided under
the national laws since the New York Convention takes no position
on this question [19, p.99].

One may argue that arbitrability “defining the class of disputes
that may be removed from the scope of arbitral reference”
automatically implies that an arbitration tribunal will be barred
from determining whether particular issue can be adjudicated in
arbitration [13, p.7]. However, the author wants to indicate that
this only means that in some cases state courts have exclusive
rights to decide disputes arising out from spheres which are of a
strong public interest (see above). As a rule, such cases are
directly determined by each state in its national laws. Consider,
for example, Ukraine. Under Ukrainian legislation only state courts
are entitled to decide disputes concerning real estate located in
the territory of Ukraine, corporate and labor disputes, and
disputes related to the state purchases [20]. Accordingly, such
disputes cannot fall within the scope of arbitration between the
parties.
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In this relation one can refer to Nankani who states that there are
a lot of legal precedents in the international arbitration where
state courts recognized that contrary to the parties’ autonomy
expressed in arbitration agreement a particular dispute could not
be settled by arbitration but by the relevant statutory authority.
As example Nankani indicates that in a recent order by the
Telecom Dispute Settlement Appellate Tribunal (TDSAT) it is
stated that there is no scope for arbitration in telecom and
broadcasting disputes under the Telecom Regulatory Authority of
India Act from 1997 (TRAI Act). Arbitration was barred on matters
that were within the exclusive jurisdiction of the TDSAR under the
provisions of the TRAI Act [14].

Probably, national law-makers have been left with the possibility
to define at their own discretion which disputes can be decided
under arbitration and which ones should be considered by courts
for the purpose of drawing the line between arbitrable and non-
arbitrable disputes.

Normally, the question of arbitrability arises when a party to a
particular dispute (1) objects to arbitration on the basis that no
valid, enforceable arbitration agreement exists between the
parties or (2) argues that such dispute does not fall within the
scope of arbitration agreement. In such situation it is necessary to
have regard to the relevant laws of the different states that are or
may be concerned. Redfern indicates that “these are likely to
include the law governing the party involved, where the
agreement is with a state or state entity; the law governing the
arbitration agreement; the law of the seat of arbitration; and the
law of the place of enforcement of the award” [17, para 3-13].
There is little agreement among national courts and
commentators on the resolution of this issue [7, p.516]. However,
the author considers the choice-of-law issue to be very important
since each state has adopted its own concept of arbitrable
disputes that must be taken into account by the parties while
drafting their arbitration agreement.

While considering the arbitrability question one should refer not
only to the doctrine, but also to the international Ilegal
instruments, such as the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards and the
1961 European Convention on International Commercial
Arbitration that have played a key role in making arbitration the
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most popular means of dispute resolution in international trade [3,
p.85]

According to Di Pietro, one of the issues that have given rise to a
considerable amount of interest under the New York Convention is
the way the Convention deals with arbitrability [3, p.86]. In
particular, the arbitrability question is addressed directly or
indirectly in its Articles I, II and V. According to Born, the New
York Convention is best interpreted as subjecting application of
the non-arbitrability doctrine by Contracting States to
international limitations [7, p.516].

An interesting approach in relation to the arbitrability question
under the New York Convention was adopted by the U.S. District
Court for the Eastern District of New York in Meadows Indemnity
v. Baccala & Shoop Insurance Services. In deciding whether to
enforce the arbitration agreement under Article II of the New York
Convention, the Court treated the provision of the Convention as a
substantive rule providing for an autonomous concept of
arbitrability [3, p.93]. Like the New York Convention, the
European Convention makes provision for denying recognition to
agreements on non-arbitrability grounds, thereby giving direct
recognition to limits on the parties’ autonomy to choose the law
governing their arbitration agreement [7, p.476].

Conclusion. Summarizing, it should be noted that the question
of arbitrability can arise at different stages of the arbitral
proceedings, both before the arbitral tribunal and in state courts.
Normally, the arbitral tribunal deals with arbitrability at the
beginning stage whereas at the end of the arbitral process, in
setting-aside or enforcement proceedings, it is clearly the relevant
state court that will decide the matter [11]. However, the
significance of arbitrability should not be exaggerated. It is
important to be aware that it may be an issue, but in broad terms
most commercial disputes are arbitrable under the laws of most
countries [17, para 3-24]. In any case, the arbitrability should be
considered as fundamental issue of modern international
commercial arbitration since it defines the sphere of disputes to be
referred to arbitration as well as those to be considered
exclusively by state courts.
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Introduction

The post—-World War II era has shown a considerable increase in
international trade and commerce. This process has been
catalyzed by the General Agreement on Tariffs and Trade, which
led to a substantial reduction in tariff barriers to trade. Speaking
about Ukraine as a developing country, there is a continuing, if
often sporadic, inflow of foreign investments, for example, capital
and joint ventures. In a sizable number of these commercial
relations, especially with foreign contractor participating in, the
parties choose arbitration as alternative dispute resolution. We
have to bare in mind the statement by J. Meason and A. Smith:
Advocates within the business community believe that arbitration
is preferable over litigation because arbitration is thought to be
informal, faster, less costly, equitable, a way to avoid
unfavourable publicity, relatively conciliatory, absorbs less
management time. . . . Most importantly, arbitration is seen as
providing the best chance to save the underlying business
relationship.[6; 27-28]

Notwithstanding that some of arbitration advantages seem to be
myths, as it can be difficult and expensive, the priority of
arbitration in international commercial relations is widely
recognized. Moreover, one of the essential characteristics of
arbitration is its consensual nature. It is also true that the attitude
of national courts to the arbitral process depends on the nature of
arbitration and its relationship with national legal systems. In
most cases judicial decisions concerning the scope and limits of
the powers of arbitrators could be predicted by reference to the
theory of arbitration accepted in the particular jurisdiction. There
are different theories of arbitration including the contractual, the
jurisdictional, the mixed or hybrid, and the autonomous.

The Ukrainian school of law received the ideas of the Russian
theoreticians A.D. Cailin, L.A. Lunts, S. N. Lebedev, I. O.
Hvostova, who supported “mixed” (or hybrid, complex) theory. It
can be seen from Ukrainian legislature ("On International
Commercial Arbitration”, “On Execution Procedure”, “On
International Private Law”), as relations between the arbitral
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tribunal and the national court, for example, concerning the
arbitrability of the disputes, adoption of interim measures,
enforcement of the arbitral award, are settled under the
procedural law of Ukraine as the State in whose territory the
arbitration takes place, or the State where the enforcement of the
award is requested. According to Lebedev arbitration is the
delegation of exclusive competency to administer justice to an
arbitrator by the State, with the only difference that the
delegation of such competency to arbitrators occurs in specific
cases, to which the legislator attributes international commercial
relations.[16; 22-34] This theory cautions us always to remember
that international arbitrations cannot be entirely divorced from the
legal systems with which they come into contact. For as J. Robert
and T. Carbonneau remind us, “the validity of arbitral adjudication
is directly dependent upon the recognition by the legal system
that the arbitral process responds to the felt needs of society.” [7]

Notion of Arbitrability
The notion “arbitrability” is irrelevant to identify the jurisdiction of
the national courts. This concept is formulated in the theory of
arbitration proceedings (especially in the doctrine of international
commercial arbitration).
Arbitrability is a narrower concept than the jurisdiction. [18; 143]
Jurisdiction provides the distribution of cases between different
jurisdictional units. Arbitrability indicates the possibility of
allocation of certain special categories of cases to private
arbitration. So arbitrability as a legal mechanism does not
compete with more general institute of jurisdiction. However, the
modern interpretation of the term “arbitrability” also reflects the
“qualitative” features of the distribution mechanism of cases as it
reflects competency of the arbitral tribunal, which relying on the
capacity of parties entered into an arbitration agreement, decides
the question of its own jurisdiction.
In foreign jurisprudence the notion “arbitrability” is quite common
and has a respective formulated doctrine. For example, in German
law doctrine of arbitrability is very detailed. Modern foreign
jurisprudence divides arbitrability into objective, which defines the
disputes that can be the subject of the arbitration agreement, and
subjective arbitrability (ratione personae), which defines the
capacity of the parties to enter into a valid arbitration agreement.
Subjective arbitrability can be generally regarded as an analogue
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of the procedural capacity (“npoueccyanbHas neecrnocobHocTb”)
according to national procedural law.

The traditional notion of arbitrability in foreign theory
distinguished arbitrability from capacity on the grounds that while
the former answered what can be arbitrated, the latter dealt with
who can arbitrate. This distinction is now considered impractical
and unreal because essentially the result of both inquiries is the
same: the answer to the questions can in either case preempt an
arbitration. The result in situations where an issue cannot be
arbitrated and where a party cannot arbitrate are identical — there
can be no valid arbitration.

Objective arbitrability
In the discussion of the advantages of arbitration, we outlined
some of the reasons why the business community continues to
embrace arbitration as an alternative to litigation. Arbitration has
fulfilled the expectations of the business community largely as a
result of its flexibility and adaptability. The line between the
necessity of ensuring that public interests are protected and party
autonomy is not very clear-cut. The doctrine of objective
arbitrability is designed to draw the lines. It is the tool by which a
State proclaims those interests that it considers so vital and
sensitive as to be removed from the scope of private arbitration.
Objective arbitrability, then, answers the question: What can be
arbitrated? The decision as to what matters should be removed
from the ambit of arbitration is evidently subjective to respective
national legal systems. What is considered so fundamental as to
be non-arbitrable in one country may be viewed as amenable to
the process of private arbitration in another country.
It has been suggested that the New York Convention should be
amended to include a list of non-arbitrable subject matters for
each Contracting State or a list reflecting judicial and legislative
practice in all member countries. [5] We consider the suggestion
erroneous in implying that it is possible to distill a list of non-
arbitrable matters reflective of the law in all Contracting States.
Additionally, it is hardly helpful for the convention to list non-
arbitrable matters in each Contracting State. Arbitrability
encapsulates the present perception of each country as to matters
that could be left to arbitration. The scope of arbitrable matters
therefore varies according to the changing views of each country
as to where the line between public interests and private
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adjudication should be drawn. A convention, which is not easily
amenable to change, is therefore ill-suited to contain flexible
national practice.
So arbitrability is governed by national law. As for Ukraine, Part 2
Art. 12 of the Commercial Code of Ukraine provides 3 categories
of non-arbitrable disputes:
1) disputes on invalidation of acts;
2) disputes arising from the conclusion, modification, cancellation
and execution of commercial contracts related to the satifaction of
public needs;
3) disputes arising out of corporate relations stated in paragraph 1
Part 4 of Article 12 of the CCU. [12]
But in an international contract, there may be more than one
national law that connects with the arbitration— for example, the
law applicable to the agreement, the law of the place of
arbitration, and the law of the place where enforcement of the
agreement or award is sought. Where two or more laws are
involved, an arbitral tribunal obviously has to select one of them
in testing the arbitrability of the issue before it. This choice of law
problem equally arises in proceedings before national courts when
enforcement of the arbitration agreement is sought or when
enforcement of the award is requested. In either case, the judge
has to determine the law that governs arbitrability that is not so
easy for the Ukrainian courts. Both the New York convention and
the Model Law recognize the doctrine of objective arbitrability.
Article II of the New York Convention provides that each
Contracting State shall recognize an arbitration agreement
“concerning a subject matter capable of settlement by
arbitration.” Article V(2)(A) of the convention equally allows
Contracting States to refuse recognition and enforcement of an
award where “the subject matter of the difference is not capable
of settlement by arbitration under the law of that country.”
Similarly, by virtue of Article 1(5) of the Model Law, the Model
Law does not affect those laws of a Contracting State by virtue of
which certain disputes “may be submitted to arbitration only
according to provisions other than those of [the Model Law].”
Under Article 34(2)(b)(i) of the Model Law, an award may be set
aside if the subject matter of the dispute is not capable of
settlement by arbitration under the law of the Contracting State
involved. Similar provisions relating to arbitrability are contained
in other conventions dealing with arbitration. [3] [8]
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The critical issue here is to determine the law that governs
arbitrability. To sum up, the issue of arbitrability may arise at any
of four different stages:

o before the arbitral tribunal

o before a judge from whom enforcement of the arbitration
agreement is sought

o before a judge who is requested to enforce the award

o before a judge to whom an application is made to set aside
the award.

Question of Arbitrability Arised before the Arbitral Tribunal
When the issue arises before an Arbitral Tribunal the jurisdiction
and authority of arbitrators are founded on the arbitration
agreement. The law applicable to the arbitration agreement would
be a relevant standard in determining arbitrability in cases where
it is the law of the country that is most closely connected to the
underlying transaction according to the provisions of Law of
Ukraine “On International Private Law”. Where it is not so
connected, one sees no compelling reason why the law applicable
to the arbitration agreement should be considered relevant. As we
can see, the separability doctrine, coupled with the
Kompetenz-Kompetenz rule, enables the arbitral tribunal to
determine its jurisdiction. Thus, an arbitral tribunal is entitled to
hear any preliminary objection relating to the arbitrability of the
subject matter and to rule on such an objection. It is open to a
tribunal to disregard the parties’ choice of law applicable to the
arbitration agreement if the law applicable to the arbitration
agreement is unconnected with the underlying commercial
transaction.

There is a problem in this regard and there might be a
regrettable result if the arbitral tribunal applies the law of the
forum. Yet there was a solution adopted in ICC Case No. 6162 of
1990, where in a dispute between a French party and an Egyptian
party, the arbitral tribunal used Swiss law— the law of the place of
arbitration— in determining the arbitrability of the dispute. It is
suggested in cases like these, where the transaction has no
connection with the place of arbitration, that the law of the place
of arbitration should not be used in determining arbitrability and
that the courts of the place of arbitration should refrain from
setting aside awards rendered in such cases on the ground that
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the subject matter is non-arbitrable in accordance with its national
laws. [8; 153-164]

Question of Arbitrability in Case of Enforcement

of an Arbitration Agreement

An application may be made to the court to enforce an arbitration
agreement either where one of the parties is reluctant to proceed
with arbitration or where a party institutes a suit in contravention
of an arbitration agreement. The court could refuse to enforce the
agreement to arbitrate if it considers that the subject matter of
the dispute is not capable of settlement by arbitration. Although
Article 8 of the Model Law does not specifically refer to
arbitrability as a ground for refusal to enforce an arbitration
agreement, the general view is that the reference to an
agreement that is “null and void” encompasses agreements
whose subject matters are non-arbitrable. But neither the Model
Law nor the New York Convention provide any guidance as to the
law which a judge may apply in determining arbitrability in this
kind of situation. The national court has to cope with some
problems here. It may be that the arbitration agreement and the
underlying commercial transaction have entirely no connection
with the law of the forum. Furthermore, it could be the case that
the rules of arbitrability in the lex fori are more restrictive than
the law with which the commercial transaction is most closely
connected. In these kinds of situations, it would be unfair to apply
the lex fori that has neither a real nor a substantial connection
with the commercial transaction.

A court should apply the law of its forum only in cases where the
underlying transaction has an overwhelming connection with the
forum. An illustration is the celebrated case of Mitsubishi Motors
Corp. v. Soler Chrysler-Plymouth Inc., where the U.S. Supreme
Court utilized U.S. law in determining the arbitrability of antitrust
disputes. It should be noted, however, that in Mitsubishi the
commercial transaction had a significant link with the United
States.

Question of Arbitrability Concerning the Recognition

and Enforcement of an Award

Under Article V(2)(a) of the New York Convention and Article

36(1)(b)(i) of the Model Law, recognition and enforcement of an

award may be refused if the subject matter of the dispute is non-
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arbitrable under the law of the country where recognition or
enforcement is sought. The national court before whom
recognition and enforcement of an award is sought would
therefore apply the lex fori in determining the arbitrability of the
subject matter of the award. This approach guarantees the
national court the opportunity to ensure that it enforces only
awards that are the product of matters considered arbitrable
under the national law.

Where the commercial transaction impacts upon another country,
it strains the imagination to conceive of any justifiable reason why
the law of an enforcement jurisdiction should be capable of
declaring the subject matter of the dispute non-arbitrable. The
primary reason why the jurisdiction of the enforcement court is
invoked in instances like this is because the respondent has
assets in the country that may be attached to fullfil its obligations
under the arbitral award. In this case it seems reasonable to
suggest that the lex fori of the enforcement court should not have
any impact on the arbitrability of the dispute

Question of Arbitrability Concerning Setting Aside an
Award

The final instance where the issue of arbitrability may arise is
before a judge to whom an application is made to set aside an
award. Article 34(2)(b)(i) of the Model Law provides that an award
may be set aside where “the subject matter of the dispute is not
capable of settlement by arbitration under the law of the enacting
country.” The only country whose courts could be asked to set
aside an award under this article is the country that is the seat of
the arbitration. Courts in other countries cannot set aside awards
made outside their jurisdiction; they can only refuse to recognize
and enforce such awards.

However, where the seat of arbitration is unconnected to the
transaction between the arbitrating parties, it is illogical to use the
law of the seat of arbitration in determining subject-matter
arbitrability. The place of arbitration may be chosen due to
convenience and the ability to attract qualified arbitrators to such
a location. What is more, in some cases the seat of arbitration is
chosen, not by the parties, but by third parties, such as an arbitral
institution or the arbitrators themselves. The parties may
therefore not be aware of the seat of arbitration at the time the
arbitration agreement is contracted and the underlying
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commercial transaction carried out. These factors demonstrate
that it is unrealistic to use the law of the seat of arbitration in
determining arbitrability in proceedings to set aside an award.

The injustice in testing arbitrability by the law of the seat of
arbitration that has no connection with the agreement and the
underlying transaction leads to suggestions made by scholars that
the law unrelated to an arbitration agreement and its underlying
transaction should not govern the arbitrability of a dispute, as
their policy interests are not directly implicated.

But now it is the task of the contracting parties to avoid such
inconvenient in regard to such far-reaching effect seat of
arbitration.

Subjective arbitrability

Arbitration derives from the mutual consent of the parties. Party
autonomy and the specific rights of the parties to choose
arbitration instead of national courts to settle their commercial
disputes are the cornerstones of international arbitration. So the
jurisdiction of arbitrators is as much dependent on the scope of
the dispute covered by the arbitration agreement as on the
capacity of the parties to authorize such arbitration.Capacity is
designated as subjective arbitrability because the issue of capacity
is subjective to the respective parties; this contrasts with
questions regarding what matters can be arbitrated, an inquiry
that can be determined only on an objective basis.

It follows that capacity and authority are very crucial
considerations in analyzing the jurisdiction of international
commercial arbitrators. Absent one of the two factors, a party can
dispute its consent to arbitration. The discussion often focuses on
the issues of capacity and authority as they relate to State parties
because a great majority of the cases where these issues have
arisen in arbitral practice involved State parties. Due to the
Commercial Code of Ukraine state cannot be involved in the
arbitration process and no valid arbitration agreement can be
concluded. Nevertheless, Ukraine is the state party to the ICSID
Convention. The ICSID Convention entered into force for Ukraine
on 7 July 2000 therefore not the State agencies but Ukraine as
the Contracting Party can be involved in arbitration.

Conclusion
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Arbitrability is of great importance as practical issue. On the one
hand, we have the trend toward the recognition of the doctrine of
party autonomy and the need for contractual security. On the
other hand, objective arbitrability is a means by which countries
delimit the scope of issues that can legitimately be the subject of
private arbitration. Each State should be able to determine
whether arbitration is an available option in resolving disputes
that implicate its policy interest in a most direct way. All in all,
parties to an arbitration should not be allowed to circumvent the
rules on arbitrability in jurisdictions in which their transaction has
its closest connection. In order to ensure that parties entered into
valid arbitration agreement and will be able to enforce the award
in case of arbitration we suggest that objective arbitrability should
be determined in accordance with the law of the country whose
national interests are most directly implicated by the commercial
transactions underlying the parties’ agreement.
However, arbitration clauses are not always given their deserved
attention in international contract practice. Most commercial
parties have little specific knowledge regarding the drafting of a
dispute resolution clause. And it may be reduced to a “copy and
paste” exercise using model or past contracts. By doing so the
parties choose ad hoc or institutional arbitration, the UNCITRAL,
ICC, SCC, ICSID or other Arbitration Rules without actually being
aware of the differences between them.
The contracting parties should pay due attention in order to avoid
negative far-reaching effect. As we mentioned before, it is
important to choose the right seat of arbitration and identify the
applicable law to govern the arbitrability. Consequently, the
parties before submitting the dispute to the Arbitral Tribunal, it is
desirable to find out whether the dispute arbitrability under the
legislation not only the place of arbitration and a place of
execution and the expected award.
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Arbitrability - the Line Between Public and Private Justice

[The phenomenon of arbitrability in international arbitration puts
the interest of states and parties to arbitration into direct conflict,
posing complex and continuing problem for practicioners. This
area of law developed a big interest of scholars few decades ago.
It’s obvious now, that the broad circle of non-arbitrable disputes
neglects the very idea of parties autonomy and out-of-court
dispute settlement. This article examines the hottest issues of
arbitrability and outlines the role and effect of imposing
arbitratility restrictions on the development of international
arbitration. Types of arbitrability, law applicable to it, Ukrainian
legislation concerning arbitrabiliy and obstacles caused by it are
particularly identified within the framework of this paper.]

Onysko Andrii

Foreign investors and companies usually face the question
whether the disputes arising out of contracts they are going to
conclude may be referred to arbitration, is it possible to enforce
relevant arbitral award under certain jurisdiction? The term
“arbitrability” in its most basic sense denotes every condition or
requirement set forth in the legislation limiting types of issues
which may and may not be resolved by arbitration due to the
public policy of certain country!. It answers the question: “Does
the legislation recognize a particular cause of action, authorize its
adjudication by an arbitral tribunal, or does the legislation reserve
its adjudication to the courts of law”. [15;11] The concept of
arbitrablity involves several elements that must be satisfied before
dispute arising under an arbitration agreement can be referred to
arbitration [8;228]. These elements form two types of
arbitrability: objective (ratio materiae) and subjective (ratio

! Arbitrability in this context will be mentioned as one of the instruments of public policy.
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personae) arbitrability. [2;6] Objective arbitrability defines
whether the subject-matter of the dispute submitted to arbitration
is one which can be resolved by arbitration. [5;5] Certain disputes
may involve such sensitive public policy or national interest issues
that it is accepted that they may be dealt only by courts, e.g.
antitrust, competition and corporate disputes. [1;5] Article II of
the New York Convention concludes, “Each Contracting State shall
recognize an agreement ... concerning a subject matter capable of
settlement by arbitration”. With this provision in view it is clear
that not all types of subject matters can be effectively arbitrated.
Various jurisdictions regulate this matter differently so that there
is no uniform treatment of the arbitrability. The lack of uniformity
means that it is important to check the laws of each jurisdiction
prior to entry into transaction. Otherwise, arbitrability will be
revised at the stage of enforcement or annulment proceedings
pursuant to article V(2)(a) on the New York Convention. [7; ...]
Parties usually raise objective non-arbitrability issue when they
want to waive arbitration proceedings.

Subjective arbitrability says whether certain individuals or entities
are considered unable to submit their disputes to arbitration
because of their status or function. [5;5] This part of arbitrability
is also called “capacity”. It regulates the arbitrability by subjective
criteria. It usually concerns the entitlement of states and public
entities to submit their disputes to arbitration. In some legal
systems public entities remain prohibited or Ilimited from
submitting their disputes or at least their domestic disputes to
arbitration. [6;314] The arbitration agreement is invalid and the
arbitrators lack jurisdiction, if either one of the two aspects of
arbitrability is missing. [12;5]

Obviously, public policy expressed through arbitrability is a source
of concerns for international lawyers. It usually leads to
limitations or lack of arbitrability of disputes. After arbitration
agreement is concluded, arbitrability generally arises at two
stages in international arbitration proceedings. First, at or shortly
after commencement of the arbitration, with one party arguing
that the arbitration agreement is invalid or the dispute is not
arbitrable. Second, and more commonly, at the stage of
enforcement of a foreign award. [14;30] The definition of
arbitrability conforms to international rules. Non-arbitrability
grounds may be found both in the 1958 New York Convention
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(Arts. III(1), V(2)(a)) and in the UNCITRAL Model Law (arts. 34,
36). [15;12]

Mentioned above definition of “arbitrability” yields important
advantages. First, it serves to highlight those situations in which
the legislature, rather than the parties - either directly or through
operation of the law of contract place a claim outside arbitrations
bounds. [15;12] Arbitrability should be understood more
capaciously. Why is that so? A party resisting arbitration may
argue that the contract of which the arbitration clause forms a
part itself never came into existence, or is itself invalid and
unenforceable. It may argue that its opponent waived its right to
arbitrate. The party may even argue that some other barrier to
arbitration stands in arbitrations way, whether time limits on the
underlying claim, failure to satisfy a condition precedent to
arbitration, or the principle of res judicata. [15; 11] All these
elements form another part of arbitrability in its broader sense.
They signify any feature of a dispute with reference to which the
parties to arbitration can potentially keep arbitration from going
forward. This entire bundle of issues has traditionally been called
“threshold” or “gateway”. This term usually encompasses only
those issues that a court agrees to resolve, if raised on a timely
basis, rather than leave for an arbitral tribunal to decide. [15; 7]
Consequently, the dispute is only arbitrable if all threshold issues
are resolved in favor of arbitration going forward. The most
frequently implemented doctrines in this instance are kompetenz-
kompetenz and separability?.

Kompetenz-kompetenz principle demands that the arbitral
tribunal, and not the court, should in the first instance decide the
tribunal’s competence. [16] The arbitral tribunal may rule on its
own jurisdiction, including any objections with respect to the
existence or validity of the arbitration agreement. (Art.16
UNCITRAL Model Law on International Commercial
Arbitration).[17]

The doctrine of separability provides that an arbitration clause is
"separable" from the contract containing it and thus may survive a
successful challenge to the validity of the contract. [13] While the

? These two terms are very often employed in international commercial arbitration and scholary
writings. Omitting them from the consideration of arbitrability would make this analysis much
narrower. (See Loukas A. Mistelis Arbitrability — International and Comparative Prospectives)
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kompetenz-kompetenz empowers the arbitration tribunal to
decide on its own jurisdiction, separability affects the outcome of
this decition. The function of separability is to enable an arbitral
tribunal to declare a contract invalid on the merits without thereby
necessarily destroying the basis of its authority to make that very
ruling. Otherwise, tribunal would potentially be obliged to deny
jurisdiction on the merits since the existence of the arbitration
clause might be affected by the invalidity of the underlying
contract. [15, 22] Both kompetenz-kompetenz and separability
are recognized in Ukraine.

It is also essential in considering non-arbitrability issues to
distinguish between matters which are non-arbitrable in a
domastic context and those which are non-arbitrable in an
international context. In many jurisdictions arbitrability rules are
broader in domestic than in international matters. It is important
due to the fact that a particular matter is non-arbitrable in a
domestic setting does not necessarily mean that in will be non-
arbitrable in an international setting. The rationale for this
conclusion is that in international cases national conceptions of
public policy and mandatory law should be moderated in light of
the existence of the competing public policies of other states and
the shared international policy. [8,775]

When introducing the issue of arbitrability in international
commercial arbitration it is necessary to focus on law applicable to
arbitrability, as it has a very important practical meaning,? it is
usually caused by the conflict of lex fori and lex loci arbitri. * The
prominence of /ex fori as the most relevant law to determine
arbitrability remains unquestionable, especially when the issue
arises before a national court at the stage of enforcement. Here,
the express mandate of the New York Convention (NYC) Art.
V(2)(a) leaves very little space for a different view, as well as

* | want to note from the outset of this paper that determining the applicable mandatory law which
defines arbitrability of dispute is usually one of the obstacles arbitrability causes for international
arbitration, that is why | consider it necessary to described in this context.

* “lex fori” is used when the issue is examined from the perspective of a national court, referring
exactly to the national law of this jurisdiction. Whereas, the term “lex loci arbitri” is used when the
issue is examined from the perspective of an arbitral tribunal, referring to the national law of the
seat of the tribunal.
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national laws: Art.12 of The Commercial Procedure Code of
Ukraine, German ZPO s.1030(1), Art.22 EC Regulation 44/2001 in
EU. [9, 100]
In international commercial arbitration, the law governing the
arbitrability of a dispute may depend on where, and at what stage
of the proceedings the question arises. [1, 2] The application of
lex fori varies at different stages: 1) when the issue of arbitrability
arises before national courts at a pre-award (i.e. referral) stage,
2) at the stage of annulment proceedings, 3) at the stage of
enforcement proceedings, 4) and finally when the issue of
arbitrability arises before a tribunal [9; 102]. In the first case
(referral stage) the /ex fori will be relevant only to the extent that
the jurisdiction of the national courts before which the dispute is
referred (the national courts of referral) will be relevant for the
specific dispute at hand. The national courts should by analogy
apply New York Convention (NYC) Art. V(1)(a) (providing for the
application of law of the place “where the award was made”) and
thus apply the law of the place where the award shall be made.
To explain further - national courts assume jurisdiction over a
specific dispute on a territorial basis, namely whenever the
pending dispute has a territorial link with a particular country of
these national courts. [9;103] In the second case, lex fori shall be
applied as well, but only in case the dispute has no territorial link
with the seat. This is mainly because the majority of national
provisions on challenge include a provision that mirrors the NYC
Art. V(2)(a) or Model Law Art. 34(2)(b)(i), providing that “the
subject matter of the dispute is not capable of settlement by
arbitration under the law of this State”. In the third case, lex fori
will be the sole point of reference for the enforcement courts,
referring to the same provisions mentioned above. [9;109] And
finally when the dispute stands before the arbitral tribunal the
arbitrators should take the lex loci arbitri into account only when
the pending dispute has a territorial connection with the seat of
the arbitration. The tribunal should answer the following
questions: Is there any arbitrability rule of the national law of the
seat, granting its national courts exclusive jurisdiction over a type
of dispute, such as the one pending before the tribunal? If in the
affirmative, is this national provision applicable to the specific
dispute pending before the tribunal? [9; 111]
Pending arbitrability issues exist in Ukrainian context as well, and
their specific nature should be outlined here.
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The most acceptable alternative found by investors for litigation in
Ukrainian courts is international arbitration. However, the
provisions of domestic law in this aspect bring a lot of risks for
future enforcement of an arbitral awards. Arbitrability is one of
those kinds of obstacles.

Ukraine adopted separate laws on domestic and international
arbitration. Arbitrability of commercial disputes in international
context is largely determined by The Law of Ukraine on
International Commercial Arbitration (Arbitration Act), which
closely follows the UNCITRAL Model Law of 1985. Ukrainian
legislation provides neither the definition of the term “arbitrability”
nor the exhaustive list of the disputes which are non-abitrable.
However, the abovementioned act (Art.1) defines disputes (on the
basis of subjective arbitrability) which may be referred to
international commercial arbitration as follows:

- disputes arising from contractual and other civil law relationships
in connection with foreign trade and other kinds of transactions,
provided that the place of business of at least one of the parties is
located abroad,;

- disputes arising between enterprises with foreign investment,
international associations and organizations established on the
territory of Ukraine; disputes between the members of such
organizations; as well as disputes between such organizations and
other Ukrainian entities.

References to non-arbitrable disputes can be found separately in
some international agreements and national laws, Ukrainian
legislation doesn’t expressly define the following types of disputes
as non-arbitrable. [14; 511] Commercial Procedure Code of
Ukraine (CCP), in Art.12(2) contains restrictions and prohibits
submitting to arbitration:

o disputes on invalidation of acts of state authorities;

o disputes concerning execution, change, termination and
fulfillment of state procurement contracts;

o disputes arising out of corporate relations between a

company and its participant (founder, shareholder), including a
former participant, and between the participants related to the
establishment, activity, management and termination of the
company. [3; 2-3]

Some additional restrictions include disputes that according to the
Civil Procedure Code of Ukraine, are categorized as “non-
contentious proceedings” (generally, such disputes relate to the

86



establishment of legal facts, disclosure of bank secrets,
restoration of rights for lost securities, etc.), disputes concerning
the bankruptcy of a Ukrainian debtor. [14; 511-512]

One of the arguable issues of arbitrability in Ukraine is Art. 77 of
Private International Law Act of Ukraine (PIL Act). This article
provides exclusive jurisdiction of the national courts over disputes
concerning immovable property, intellectual property and
securities disputes. [14; 512] According to Moss the reason for
exclusive jurisdiction in these aspects is protection of disputes
important for public policy considerations. [10;193] Art.77 was
drafted on the basis of Art.22 of EC Council Regulation No
44/2001. According to Art. 1(2)(d) of the latter Art.22 shall not be
applied to arbitration, and thus doesn’t define arbitrable matters.
However, Art.22 is usually applied for that purpose. [4] According
to Arfazadeh exclusive jurisdiction may have some hidden
intercourse with arbitrability especially in countries which law
doesn’t provide an exhaustive list of non-arbitrable disputes. [11;
55] One more argument is that PIL Act regulates neither issues
connected with jurisdiction nor the arbitrability of disputes.
Arbitrability must be defined by Arbitration Law, which is drafted
with close proximity to UNCITRAL Model Law. Art 1(4) of the
Arbitration Law states that its provisions do not restrict any other
law clearly defining some disputes as non-arbitrable. It means
that provisions of any other act should expressly and clearly state
non-arbitrability of dispute®. [4] Moreover, according to the
Decition of the Supreme Court of Ukraine dated June 29, 2006
arbitrability of commercial disputes (including international
arbitrability) is defined by Art.12 of Commercial Procedure Code of
Ukraine. This statement was confirmed by the recent Resolution of
Supreme Commercial Court of Ukraine dated November 29, 2007
®, [4] However, recent legal practice demonstrates that Art.77 still
causes confusion and there is a tendency to apply this provision to
avoid arbitrating these types of disputes. [14;512]

When evaluating the risks of referring to arbitration in Ukraine
with commercial dispute it should be borne in mind that even if

> Exclusive jurisdiction stated in Art. 77 was also argued by the Resolution of Supreme
Commercial Court of Ukraine “On issues concerning ...”
® Case number 32/170
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arbitral tribunal finds such disputes arbitrable and renders an
award thereon, it will most probably be refused in obtaining an
enforcement permit and writ of execution on the grounds of non-
arbitrability. [3;2]

The first step to restrict arbitrability of corporate disputes was
made on 28 December 2007 by the Recommendation of the
Presidium of the Higher Commercial Court of Ukraine “On Practice
of Legislation Application in the Disputes arising out of Corporate
relation” quite broadly prohibiting the resolution of corporate
disputes with regard to Ukrainian company through arbitration.
After that the Resolution of the Supreme Court “On Court Practice
of the Corporate Dispute Consideration” specified that only
corporate disputes related to the activity of a company registered
in Ukraine and, in particular, arising out of corporate
management, are non-arbitrable regardless of the shareholding
structure. After in 2009 Recommendations were amended, they
specifically set out that relations on the turnover of shares, except
the relations concerning realization of the preemptive right to
acquire shares, shall not be deemed as relations concerning the
activity of the company and its corporate management. Thus such
category of disputes arising out of share purchase agreements
were still arbitrable. [3;2] In 2009 Ukrainian parliament adopted
changes to the Commercial Procedure Code of Ukraine that
prohibited the arbitration (domestic or international) of any
disputes arising from corporate relations between a company and
its current or former participants, or between the companies’s
participants themselves, relating to the establishment, activity
management or termination of their company. This amendment
was passed in order to address corrupt practices of certain local
arbitration institutions in considering corporate disputes and to
formalize positions expressed in recommendations. As a
consequence of these legislative changes, any arbitral award
concerning these types of corporate disputes will run counter to
the new provisions of the Commercial Procedure Code of Ukraine
and, as such, will not be enforceable in Ukraine. [14;517]

The list of non-arbitrable disputes includes the term “commercial
contracts related to satisfaction of the state needs”. The absence
of express definition of the abovementioned term leaves the
possibility of its broad and obviously “non-arbitrable”
interpretation by Ukrainian courts. The Law on Public Procurement
for Satisfaction of the Priority State Needs defines the term
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“priority state needs” and sets out that such needs are to be
satisfied through public procurement. The peculiarities of such
contracts are provided for in the Commercial Code of Ukraine
(Articles 13 and 183). However, the legislation doesn’t provide an
exhaustive list of that kind of customers. For that reason foreign
companies should negotiate arbitration agreements with such
customers with a very high degree of caution. [3; 2]

Another obstacle caused by arbitrability in Ukraine is applicability
of the Arbitration Act only within the territory of Ukraine which
affects the disputes between entities with foreign investment or
disputes with such entities and other local legal entities. There is a
risk that recognition and enforcement of such arbitral awards may
be denied if it is rendered abroad. [3; 2-3]

To sum up, arbitrability now is not mere academic discussion.
Despite broadening the circle of arbitrable disputes all around the
world Ukrainian legislation still has a lot of restrictions which make
the arbitral regime not really friendly.

Broadly speaking the tendency of enshrining non-arbitrability
considerations in domestic legislation makes national courts and
arbitral tribunals each other’s opponents. The development of
market economy and restraining arbitrability can't go together.
Limiting the scope of arbitrable disputes will cause investors and
other international agents submit their disputes to foreign
institutions.

There is an increasing tendency to refuse the enforcement of
arbitral awards both under Ukrainian and other jurisdictions.
However such refusals must be exceptional. With a possibility of
refusal in view the party which lost arbitral proceedings usually
appeals the award to a court of law (or makes the appeal invoked
by the court ex officio’). Such an award deciding matters of
objective or subjective arbitrability can be easily set aside or
refused recognition and enforcement, due to surprisingly broad
interpretation of arbitrability restrictions of legislation. That’s why
arbitrability can be easily misused. Traditionally judges of common
jurisdiction courts have little experience in commercial disputes
and very limited knowledge of arbitration, which has resulted in

tis usually mentioned that the corrupt practices of local courts are not addressed yet, in addition
to the fact that enforcement authorities can take any action prescribed by courts merely using
formal excuses to obstruct the enforcement of foreign arbitral awards.
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an increase in the number of appeals concerning arbitration.
Implicitly, arbitrability becomes the protection of one party of the
proceedings rather than the legal system as a whole.

Arbitrability increasingly becomes a barrier to party autonomy in
the choice of the applicable law. The issue of whether arbitrability
relates to the validity of an arbitration agreement or to the
tribunal’s jurisdiction has important practical repercussions. It
may, in particular, influence the discussion of which forum should
be given priority, or even exclusivity, in determining arbitrability:
national courts or arbitral tribunals? While different approaches
have been taken on this issue, the prevailing view seems to be
that courts and tribunals have concurrent power to review
arbitrability at a pre-award stage. [11; 40]

Uncertainty in arbitrability of some disputes is the most
controversial issue, it gives rise to the risks of (i) arbitral tribunal’s
conclusion of its non-competence to decide the dispute, (ii) setting
aside or (iii) denial in enforcement of the award by competent
court. The category of non-arbitrable disputes is not usually
clearly defined by the law, and may cause the problems
mentioned above through broad interpretation of certain
arbitrability provisions (real estate, corporate disputes).®
Moreover, practitioners usually face low awareness of the judges
with key principles of international commercial arbitration and
desire to monopolize consideration of the most controversial types
of disputes. For that reason bad reputation of domestic arbitration
very often reflects important tendencies of domestic jurisdiction in
general. [5;8]

Non-arbitrability tendencies are increasingly harmful for
international arbitration. The application of this concept allows a
considerable amount of judicial discretion in defining arbitrability
of disputes. In order to preserve decision making autonomy within
the arbitration system, it is important that domestic jurisdictions
avoid extensive and unclear broadening of scope of non-arbitrable
disputes. Wide reliance on public policy in considerations
embedded into non-arbitrability may jeopardize autonomy and
effectiveness of international arbitration together with the prestige
of domestic arbitration systems.

® Here I mean the problem of Art. 77 of PIL Act of Ukraine and the absence of exhaustive list of non-
arbitrable disputes in Ukraine and other countries
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State has long since ceased to be an entity whose legal status is
ruled only by regulations of public law (or public international law
if we are taking into account the interstate scale of relations).
Nowadays State in the person of its bodies, agencies and
corporations often acts as a “private person” according to the
provisions of private (or private international) law, especially in
the field of contractual obligations, State’s participation in which is
the reality and an important constituent of modern economical,
social and legal life. Nevertheless, the State, speaking
metaphorically, very unwillingly lefts behind its “public nature”
and agrees to conduct as the person of jure gestionis instead of
more accustomed role of jure imperii.

That is why it is so important not only to provide the proper legal
background for commercial interactions between State and non-
State, but to ensure the effectiveness of legal defense of violated
rights, when the wrongdoer is a polity. In this case one of the
most noticeable in the list of the mechanisms of such defense is,
undoubtedly, the international commercial arbitration because of
its impartiality, consensual nature and confidentiality, all of which
are extremely essential primarily for the enterprise. In that light
the issue of arbitrability of disputes with State involvement
becomes one of the principal.

But before investigating the features of the aforementioned
subject and their impact on international commercial arbitration in
general, let us briefly look at the meaning of the “arbitrability”
term and its integral components with the purpose to distinguish
further the most relevant of them according to the aim of our
topic.

Foremost, there is no internationally acknowledged legal definition
of arbitrability, though exists almost worldwide accepted
understanding of this term. Arbitrability could be considered with
the respect of two main elements: objective - the matter of the
dispute must be capable of being resolved by arbitration and
subjective - the party must be entitled to submit to arbitration
[14, p. 312; 15].
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So in closely connected complex arbitrability is both the
characteristic of the dispute or, more precisely, its legal nature
(e.q. is it corporative disputes or certain antitrust and competition
matters, when the first one is arbitrable, while the second in most
jurisdictions - isn't [10, p. 5]) and the parties right to apply to
arbitration, which can be limited for State entities or may require
a special authorization [23, p. 270]. In other words the question
of arbitrability as some authors emphasize is where arbitration is
an accepted method of dispute settlement or not [10, p. 5] and
the key to “arbitrability” in international commercial arbitration is
the subject matter of the claim [11].

The legal basis of such comprehension of arbitrability are the
provisions of Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (known as New York Convention of 1958),
namely Article II (1) which states that each contracting State
recognize an agreement under which the parties undertake to
submit to arbitration concerning a subject matter capable of
settlement by arbitration, and Article V (2)(a), which provides that
an arbitral award may be refused recognition and enforcement if
the competent authority in the country where recognition and
enforcement is sought finds that subject matter of the difference
is not capable of settlement by arbitration under the law of that
country [2].

The last provision as A. Redfern and M. Hunter presume serves as
a degree of control which the State is entitled to exercise in return
of its assistance to the arbitral process [1, p. 65]. Also it
represents the power of the State to “leave the final word to itself”
in the matter of arbitrability of a certain dispute and in the aspect
of prevention of public policies violations. As stated in famous
Mitsubishi v. Soler Chrysler-Plymouth case, “having permitted the
arbitration to go forward, the national courts of the United States
will have the opportunity at the award-enforcement stage to
ensure that the legitimate interest in the enforcement of the
antitrust laws has been addressed” [12].

Mentioned provisions were also included in the text of UNCITRAL
Model Law on International Commercial Arbitration in Article 34
(2)(b)(i) and Article 36 (2)(b)(i) which provide that if the court
finds that the subject-matter of the dispute is not capable of
settlement by arbitration under the law of this State it could be a
reason for setting aside the award or for refusal of recognition or
enforcement of an arbitral award in this State [20].
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Also it is important to remember that there are several
jurisdictions that can play the role of the law applicable to the
issue of arbitrability, i.e., law on the basis of which the arbitrator
will decide whether settlement by arbitration is admissible or not
(if we are considering the pre-award stage). It can be, for
example, the law governing the substantive contract or the law of
the arbitration agreement [23, p. 275], but, in general, the
question of arbitrability is settled upon the provisions of lex arbitri
- the national legislation of the country where the arbitral tribunal
has its seat [24]. The importance of this matter in the scope of
not only arbitrability, but also the possibilities of recognition and
enforcement of the arbitral tribunal’'s award is difficult to
overestimate.
When speaking about State participation in commercial arbitration
all of the observed components and closely connected matters of
arbitrability are highly significant. But in this article for the
purpose of proper analysis we will concentrate, by our opinion, on
the most relevant issues concerning the outlined sphere showing
their impact on the development of international commercial
arbitration today.
The first issue which concerns arbitrability of disputes where party
is a State can be present even before the direct appeal to arbitral
tribunal and usually is hidden until the same moment of it. The
matter is that who actually is the party to the contract when the
State is claimed to be the party? The government which
represents State itself, the state agencies or instrumentalities or
almost absolutely autonomous in certain legal systems state
corporations and on which behalf they are acting? The outcomes
of this, at the first look, quite simple question affects everything -
the capability of execution of the agreement both in financial and
administrative meanings by such a party, the status of its assets
and can they be an object of imposed penalties, the tribunal
jurisdiction to settle the dispute, the possibility of enforcement of
the arbitral award etc.
So, let us have a more precise view on this point. Under private
international law the definition of State depends on the provisions
of the applicable law which is usually the national legislation of the
proper country and thus may vary quite substantially. While in
one jurisdictions State agencies and State instrumentalities (and
sometimes even the governments) have separate legal personality
and enter into the arbitration by their own name (as well as in
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different kinds of commercial relations), in others they are bound
with the “core” State and don't have the right to entry the arbitral
procedure [22, p. 3], so the subjective criteria of arbitrability does
not observe in such case.

It is important to mention the provision of article 2 of European
Convention on International Commercial Arbitration of 1961 which
provides that “in the cases referred to in Article 1, paragraph 1, of
this Convention (international trade between physical or legal
persons having, when concluding the agreement, their habitual
place of residence or their seat in different Contracting States and
to arbitral procedures and awards based on agreements referred
to in paragraph 1(a) above - D.S.), legal persons considered by
the law which is applicable to them as “legal persons of public
law” have the right to conclude valid arbitration agreements” with
the right of the State “on signing, ratifying or acceding to this
Convention to declare that it limits the above faculty to such
conditions as may be stated in its declaration” [6]. D. Hascher in
his commentary to this Convention claims that the expression
“legal persons of public law” should be interpreted in a broad way
- not only public corporations falls in the scope of it, but also
States and any public agencies [3]. Generally this norm is
extremely important, though the right of the State to limit its
scope to some extent eliminates it, especially in countries of civil
law system.

But one of the most serious difficulties in the scope of mentioned
earlier is does such party (body, agency or corporation) has the
legal authority to bind the State, or does it act only on its own
behalf? And furthermore from this point of view can the State
“bind itself” and how if it wasn't done in the “normal” way
provided by the national or international law?

For example, in Svenska Petroleum Exploration AB v. Lithuania
case [17] the contract under which Svenska and Geonafta (former
EPG) agreed to establish a joint stock company to exploit the oil
reserves within the area of Lithuania didn't include the
Government as a party to it, but several of its articles contained
not only terms dealing with the rights and obligations of Svenska
and EPG but also terms dealing expressly with the rights and
obligations of the Government. Also the contract consists of the
next rubric: “The Government of the Republic of Lithuania hereby
approves the above agreement and acknowledges itself to be
legally and contractually bound as if the Government were a
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signatory to the Agreement”. Governing by this the ICC tribunal
found that the government was bound by this contract.

Another case - the Government of the State of Kuwait v. The
American Independent Oil Company (AMINOIL) in which the
arbitral tribunal stated that on the Kuwait side the agreement was
concluded by the Minister of Finance and Qil. And it is a matter
entirely of Kuwait law whether that Minister had capacity so to
act, while AMINOIL has correctly accepted him as duly authorized,
and the Government of Kuwait has always recognized that the
Minister legally bound the State. Thus this Agreement was always
valid ab origine [19].

The same decision was made by the arbitral tribunal in the dispute
between Dallah, a Saudi Arabian company, and the Government
of the Pakistan on the basis of the contract between the Claimant
and a trust approved by the Pakistani cabinet and established by
the Pakistani Ministry of Religious Affairs (“Awami Hajj Trust”,
which ceased to exist before the initiating of the arbitration
process) when the Government refused to participate in the
arbitration proceedings or sign the Terms of Reference motivating
it as it was not a party to a valid arbitration agreement. The
tribunal stated that the Ministry of Religious Affairs, Government
of Pakistan, was bound by the arbitration agreement, but
unfortunately it’s decision was abolished by the High Court which
refused the enforcement of the tribunal’'s award in England for
what the Dallah was addressing [7].

Concerning the general ICC practice in resolving such matters the
former Deputy Secretary-General of the ICC International Court of
Arbitration E. S. Romero concludes that ICC case law establishes
that the conduct of an organ of the State will always engage the
State’s liability and its involvement in the arbitration procedure.
So there are even no distinction between the State and its organs
for purposes of determining the State’s liability [5, p. 33].
However that doesn’t apply in the case of state agencies, many of
which are designated as separate legal entities with their own
assets and more even when talking about state corporations.

In our opinion the solution of the discussed problem lies in the
necessity of development of an internationally acclaimed
provisions, independent from the national legislation as far as it
possible, which would govern the general provisions of defining
when the State body or corporation are acting on behalf of the
State and when the State has no relation to their obligations. By
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no means aiming to narrow the jurisdiction of the State
concerning its agencies or instrumentalities and not having a
purpose to interrupt into the State’s internal policy, this provisions
would only regulate what actions by the state, no matter of its
national legislation, would definitely indicate its “participation” in
the affairs of its bodies concerning the field of commercial
relations, regulated by private law. As the result of this - the clear
understanding of who is the party of the dispute and is it
arbitrable with all the attendant outcomes, such as establishing
coherent situation concerning States involvement in international
commercial arbitration, while the present order of things leaves a
lot of room for different interpretations and applying of the
provisions of national and international law.

It would be fair to say that such work is established, but only in
the field of public international law, for example the Article 4 (1)
of United Nations Draft articles on Responsibility of States for
International Wrongful Acts declares that the conduct of any State
organ shall be considered an act of that State under international
law, whether the organ exercises legislative, executive, judicial or
any other functions, whatever position it holds in the organization
of the State, and whatever its character as an organ of the central
Government or of a territorial unit of the State. Under the
provision of Article 5 of this act the conduct of a person or entity
which is not an organ of the State under article 4 but which is
empowered by the law of that State to exercise elements of the
governmental authority shall be considered an act of the State
under international law, provided the person or entity is acting in
that capacity in the particular instance [4].

Moving onward, after reviewing the “who is who" issue in disputes
involving States and their agencies with its impact on the
development of international commercial arbitration, let us
investigate the objective component of arbitrability — the subject
matter of the dispute with the respect of step-by-step exposition.
According to the provision of Article 1(3) of the New York
Convention the Contracting State may declare that it will apply
the Convention only to differences arising out of legal
relationships, whether contractual or not, which are considered as
commercial under the national law of the State making such
declaration [2]. Several significant and highly influential
statements on the matters of disputes arbitrability are coming out
of this one sentence, as well as the series of issues. What
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relationships are generally considered commercial? What is the
effect of the exceptional States authority to define them and can
the arbitration be commercial when it involves State entities and
what is the impact of it on the international commercial arbitration
if the answer is “yes"?
Though in international law there is no exhaustive legal definition
of the term “commercial”, a humber of worldwide recognized acts
are trying to establish the common understanding of the way how
to define it on the level of national legislation. According to the
footnote to the Article 1 of UNCITRAL Model Law on International
Commercial Arbitration the term “commercial” should be given a
wide interpretation so as to cover matters arising from all
relationships of a commercial nature, whether contractual or not,
such as: any trade transaction for the supply or exchange of
goods or services; distribution agreement; commercial
representation or agency; factoring; leasing; construction of
works; consulting; engineering; licensing; investment; financing;
banking; insurance; exploitation agreement or concession; joint
venture and other forms of industrial or business cooperation;
carriage of goods or passengers by air, sea, rail or road [20].
Under the Article 2 (1) of the United Nations Convention on
Jurisdictional Immunities of States and Their Property “commercial
transaction” means any commercial contract or transaction for the
sale of goods or supply of services; any contract for a loan or
other transaction of a financial nature, including any obligation of
guarantee or of indemnity in respect of any such loan or
transaction; any other contract or transaction of a commercial,
industrial, trading or professional nature, but not including a
contract of employment of persons [21]. As concluded I. Guevara-
Bernal: “the notion of commercial includes all kinds of economic
transactions (excluding family and labor matters), irrespective of
the private or public status of the parties involved” [8, p. 9].
So the main standing points of defining commercial relationships
are their nature, when the parties are aiming to receive economic
benefits from proper fulfilment of the contract between them
while such elements as contractual or non-contractual character of
relations or the status of the parties are generally irrelevant.
“Generally” because of another important conclusion which arises
from cited earlier Article 1(3) of the New York Convention: the
right to define what interactions are commercial belongs
exclusively to State. Using it the public authorities sometimes
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excludes purely commercial relations from the scope of
international commercial arbitration, making them non-arbitrable.
For example - some aspects of antitrust and competition law,
which aren’t connected with domineering activities of the State,
the whole field of maritime law [13, p. 61] and so on.
Taking into consideration the irrelevance of private or public
nature of the contractor in commercial relations on the one hand
and the right of the State to create its own definition of the term
“commercial” according to its own interests on the other hand can
we still claim that the arbitration between such parties will be of
commercial nature regardless of the seat of arbitration? The
answer is definitely “yes” because: a) the commercial nature of
these transactions, which is determined by the presence of a
foreign undertaking as one of the contracting parties, and b)
arbitration is undoubtedly the result of a contractual clause [14,
p. 36].
This output has the great relevance to the whole idea of
international commercial arbitration with State participation,
because makes it possible on the theoretical level and affects the
legal approach to the matter of establishing of the general
provisions of arbitrability, arbitral procedure, recognition and
enforcement of arbitral awards applicable to the arbitration where
State is a party. Though on the modern stage of development the
inevitable are exceptions and special provisions on that matter.
And one of them is the doctrine of States immunity from the
jurisdiction of any arbitration. Generally it is acknowledged and
legally stated that if the State enters any commercial transaction
and concludes the arbitration agreement it can’t refer to immunity
from arbitral tribunal jurisdiction. Article 10 (1) of United Nations
Convention on Jurisdictional Immunities of States and Their
Property states: “if a State engages in a commercial transaction
with a foreign natural or juridical person and, by virtue of the
applicable rules of private international law, differences relating to
the commercial transaction fall within the jurisdiction of a court of
another State, the State cannot invoke immunity from that
jurisdiction in a proceeding arising out of that commercial
transaction” [21].
Similar provisions could be found also in national legislation of
different countries. For example, article 177 (2) of Swiss Federal
Statute on Private International Law provides that a State, or an
enterprise held by, or an organization controlled by a State, which
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is party to an arbitration agreement, cannot invoke its own law in
order to contest its capacity to arbitrate or the arbitrability of a
dispute covered by the arbitration agreement [18]. The article 3
(1) (a) of the United Kingdome’s State Immunity Act of 1978
points that A State is not immune as respects proceedings relating
to a commercial transaction entered into by the State [16].
Despite that State often tries to “escape” the arbitration and turn
to its national courts, where it can be “more equal” than private
individuals by using their legislative power or administrative
measures [13, p. 62]. The solution of this issue lies not only in the
legal field, but in practice of interstate relations.
According to ICC Commission Report on arbitration involving
States and State entities under the ICC Rules of Arbitration
approximately 10 per cent of ICC cases involve a state or a state
entity. ICC arbitration is chosen for resolving a wide variety of
disputes involving both large and small amounts in them, in all
parts of the world, although there is a concentration of cases from
Sub-Saharan Africa, Central and West Asia, and Central and
Eastern Europe (between them, cases from these regions account
for about 80 per cent of ICC arbitrations involving states or state
entities) [9].
This testifies that the matter of State participation in international
commercial arbitration ascends into quantitatively and
qualitatively new level of development. Though acting like private
persons in commercial transactions of an international scale,
States generally aren‘t willing to recognize themselves bound by
arbitration clauses and ready to enter the arbitration. And there
are still a lot of issues which arise from this point, especially in
matters of arbitrability of disputes with State participation, which
we were discovering in the present article. Enterprise shall as well
always be aware of difficulties which may come from States
immunity, public policy or administrative measures, appeal to
which States or their entities are trying to escape the arbitration
procedure.
In conclusion we want to emphasize that the solution of
investigated issues in the way of creating the universal guidelines
for enterprises in their disputes with States or State entities, as
well as setting the most important provisions on interstate scale
by adoption of international conventions will bring more certainty
and effectiveness into the field of international commercial
arbitration with State participation.
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The formation of the International Arbitration Institute, in most
countries, was at the beginning of the twentieth century. [1; 5]
Undoubtedly, it was formed due to the development of
international private law relations, as an alternative to national
legislation that was unfavorable to international trade and
investment.

More attention has been drawn to a problem of consideration of
certain disputes in international commercial arbitration. It can be
explained by a growing role of international commercial arbitration
as an institution of alternative dispute resolution between private
economic relations parties from different countries.

One of the features of ADR (alternative dispute resolution) is
voluntary nature of arbitral awards enforcement. This
voluntariness corresponds to the legal nature of this jurisdiction.
[14; 1305]

But in practice it is not that perfect. For the enforcement of
arbitral award, in the absence of voluntariness, the party often
appeals to national courts of the place of enforcing, because this is
the procedure stipulated in the UN Convention on the Recognition
and Enforcement of Foreign Arbitral Awards. According to the
Convention, recognition and enforcement of an arbitral award may
be refused if the competent authority in the country where
recognition and enforcement is sought finds that the subject
matter of the difference is not capable of settlement by arbitration
under the law of that country. [12] Meaning, that the dispute is
recognized not arbitral.

The term "apbutpabunbHocTb" was introduced in the Soviet legal
doctrine as a transliteration of the English term "arbitrability" by
Professor S. Lyebedev in 1979, and in this very transcription,
although later some authors began to use the word
"apbuTtpabenbHocTb". [11; 141] The term "arbitrability" outlines a
range of disputes within the scope of arbitration competence that
may be a subject of its trial. [13; 41]

Arbitrability in international arbitration doctrine is traditionally
interpreted in both a broad and narrow sense. In a broad sense,
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among others, it also covers issues related to the existence and
validity of the arbitration agreement. Some scholars see it as a
function of arbitration to establish arbitrability of a dispute during
its consideration. In a narrow sense, arbitrability refers to a
category of disputes that may be submitted to arbitration for a
determination. [16; 95]

New York Convention contains no rules on arbitrability of disputes;
the issue remains to be considered by the national legislation.
[16; 111] Each state independently, guided by its own
sovereignty, defines the range of disputes that may be considered
in international commercial arbitration, and those that can only be
considered in court. [18; 141]

Government policy regarding arbitration is a balance between the
internal importance of keeping some issues solely for the court,
and the interests of a wide range of people who want to use
arbitration in the promotion of trade and commerce. [4, 4] Public
policy on arbitrability is affected by a number of factors, in
particular:

1) rights of third parties; 2) public interest; 3) inalienable rights,
[3; 3] and 4) level of confidence.

Rights of third Parties cross arbitrability in case the resolution of
such dispute affects not only the two parties but also other
people, or in case there is a reason to believe that the number of
people whose rights may be affected by the award has not been
fully established. Plainest example of this is bankruptcy disputes
when sometimes it's not in the interest of any of the parties to
determine all creditors.

Some disputes may be related to sensitive issues and each
country wants to protect its borders keeping the matter within the
competence of national courts. [1; 4] On the other hand, rejection
of the award may be explained by the fact that in order to
implement it the country has to disturb public order. In fact,
arbitrability and public order are combined phenomena.
Arbitrability relates to the legality of the arbitration agreement or
process, while public order relates to the laws and standards that
may conflict with an agreement or decision. Violation of public
policy leads to non-arbitrability of agreement. [5; 2] Courts often
appeal to public policy as the main tool. An obvious example is
criminal law, where criminal offense is related to a negative
impact on social relations, that's why the autonomy of the parties
is limited here. In Slovakia, it is also labor law. [4; 2]
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Public policy by its very nature is mandatory rules of morality and
justice, the violation of which will violate human rights in that
country. It is expressed in domestic law, constitutional limitations
or the jurisprudence of certain states, and is a principle based on
the idea of the public good. Public policy is inherently a dynamic
concept that is constantly evolving to meet social needs, including
social, cultural, moral and economic aspects. [1; 12]
Determining of dispute arbitrability is also affected by the social
impact of the subject matter of the dispute and by the level of
confidence of the legislative and judicial branches of the Institute
of dispute resolution by arbitration. It is believed that if the
subject matter can create social consequences it is determined as
not arbitrable. Legislature and society’s trust to arbitration is also
an important parameter that affects the total allowable amount of
arbitrability.
Different national laws on arbitration define differently which law
regulates the matter of arbitrability. In common law countries,
they directly determine subject matters which can be settled by
arbitration. In traditional law countries, this approach is used in
the jurisprudence. In continental law countries, the legislative
body issues a law concerning disputes that could be considered by
arbitration. [4; 3]
Arbitrability of dispute is connected not only with the objects of
the dispute, but also with its subjects. [18; 142] So, in the theory
of arbitrage, there are two groups of problems on arbitrability.
The first group are those interested in arbitration, i.e. subjects of
arbitrability (in theory, this group of problems is called "subjective
arbitrability” or "ratio personae"). The second group is the nature
of the legal relationship that caused the dispute, and it's objective
arbitrability. [16; 96] Both groups are limited by national law in
consideration of a dispute by international arbitration. So
arbitrability is a combination of objective and subjective elements.
In the absence of one of them, the proper subject or legal
relationship, the determination of which is permitted by domestic
law, the dispute is recognized non-arbitrable and cannot be
settled in international commercial arbitration.
In general, there is a rule that the arbitral tribunal must refuse to
consider a dispute on its own motion if it is not arbitrable based
on facts presented by the parties. Although the parties have the
right to decide which principle to be applied by arbitration, this
principle doesn’t apply to evasion of mandatory rules that regulate
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the arbitrability issue. The parties cannot exclude the application
of the law that is used by arbitration when it comes to
determining the dispute arbitrability. [4; 5]

In Austrian law, subjective arbitrability is understood as the ability
of the parties to conclude an arbitration agreement. [13; 42]
Legislation of Ukraine determines that the dispute can be
transmitted to international arbitration in two cases: if at least one
of the parties has a commercial enterprise abroad, or if at least
one party is an enterprise with foreign investment, international
association or organization set up in Ukraine, or is a member of
the company, association or organization. [9] It is believed that
the state and state agencies can not be a party to the arbitration
agreement. [4; 2] But in my opinion, the state can be a party to
an arbitration agreement as it is able to engage in private legal
relations as an equal member and enjoy legal personality of the
legal entity of private law. Thus, the subjective element of
arbitrability occurs when the parties enter into a relationship as
subjects of private relations. The question "what should these
private legal relations be like?" pertains to the objective
arbitrability.

In most cases, scientists define arbitrability only from the side of
its objective element, that is from the side of the subject matter
of a dispute. Objective arbitrability determines the amount of
public relations, disputes regarding which can be settled by
international arbitration.

For example, Swiss PIL Article 177 stipulates that any dispute of
property can be the subject of arbitration consideration. [7] Such
an example is a broad definition arbitrability in national legislation.
Thus, according to Article 1676 (1) of the Belgian Judicial Code,
any monetary claim can be transferred to arbitration. [2]
According to section 1 of the Swedish Arbitration Act, disputes
concerning the legal relationship on which the parties can reach
an agreement are arbitrable. [6; 1]

Detailed analysis of Article 1, part 2 of the Law of Ukraine "On
International Commercial Arbitration" sets the "foundation of
arbitrability"” which is fixed by domestic law. This article defines
two independent compositions of arbitrability.

According to the first composition an objective element is a civil
relations dispute which arises in international economic relations,
and a subjective element is a condition that one of the parties is a
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commercial company outside the state. On these conditions, the
dispute may be considered in international commercial arbitration.
The second composition requires a subjective element which is an
enterprise with foreign investment, international association or
organization set up in Ukraine and their members. An objective
element of the second composition of arbitrability is not
determined, and that gives a reason to believe that the subject
matter of a dispute is almost unlimited. Limits are set only by the
legal capacity of the subject, his ability to be a member of social
relations regarding which a dispute can arise in the future. In
other words, if one of the parties of a dispute is one of the above
subjects, the international arbitration may consider a dispute of
any legal nature that this subject might have. At the beginning of
Ukrainian statehood and economy development this approach was
called to attract foreign investors, guaranteeing them
opportunities for rapid and economic settlement of disputes with
their participation.

But not for nothing, it was noted that these rules of law set
"foundation of arbitrability." Part 4 of the same Article contains
provisions saying that any other law with its standards is able to
additionally determine disputes that can not be transferred to
international arbitration and disputes which may be transferred to
it, but under other provisions than those in this law. [9] For
example, Part 2 of Art. 12 of the Economic Procedural Code of
Ukraine, before the modification in 2011, [8] contained the
following arbitrability restrictions: 1. disputes concerning
invalidation of acts; 2. disputes concerning conclusion,
amendment, termination and execution of commercial contracts
associated with meeting public needs; 3. regarding corporate
relations - disputes between a business entity and its members
(founders, shareholders), including a dropped out member, and
between the members (founders, shareholders) of a business
entity related to its creation, activity, management and
termination, except for labor disputes. [10]

Although corporate disputes are quite arbitrable according to the
current law, the decisions handed down in such disputes often
cause significant difficulties created by the prevailing approach of
the state judicial system which is not in favor of corporate
disputes arbitrability. [13; 43]

Those disputes the subject matter of which is realty should be
recognized as arbitrable. In accordance with the Provisions of the
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Maritime Arbitration Commission at the Chamber of Commerce of
Ukraine, [15] the commission can consider disputes arising from
relations on ship chartering, sale and mortgage of seagoing
vessels; meanwhile the Civil Code of Ukraine[17] establishes that
ships and vessels of inland navigation are considered realty. [18;
147]
Provisions of Article 77 of the Law of Ukraine "On International
Private Law", establishes a list of disputes with a foreign element
that belong to the exclusive jurisdiction of the Ukrainian national
courts. Cases listed in the Article can not be transferred by the
mutual consent of the parties for settlement to the foreign courts.
Some scientists believe that these disputes can not be considered
in international arbitration either. But the analysis of the concepts
"amenability"”, "jurisdiction" and "arbitrability" interrelation leads
to the conclusion that the use of "amenability" and "jurisdiction"
concepts in relation to international commercial arbitration is not
justified as the part of the main distribution mechanism in relation
to disputes that are transmitted to arbitration institution is played
not by the institution of jurisdiction which is not fixed in the law of
international arbitration, but the parties’ private procedural
agreement on the choice of a particular method of alternative
dispute resolution. [16; 101] Thus, attributing this or that
category of cases to the exclusive jurisdiction of the Ukrainian
courts is not a ban on the consideration of such cases by
international arbitration. [18; 146]
Note that the legislation of Ukraine does not impose additional
restrictions on arbitrability except those that are established the
Law of Ukraine "On International Commercial Arbitration". This
uncertainty ultimately can lead to violations of third party rights
and public order, which will inevitably entail shattering confidence
in the institution of alternative dispute resolution. Traditionally,
the domestic legislation of states limits arbitrability in the
following fields of law: 1. antitrust and competition law; 2.
securities transactions; 3. bankruptcy; 4. intellectual property
law; 5. illegality and fraud; 6. bribery and corruption; 7.
investment in natural resources. [4; 5] Legislation of Ukraine also
needs to set clear boundaries of arbitrability, and determine which
disputes can not be transferred to the international arbitration,
otherwise such uncertainty will have consequences in the future.
Arbitrability emphasizes separation settlement of a dispute in
arbitration from the one in court, the international commercial
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arbitration from the national judicial system, private legal
resolution from public law resolution. It also emphasizes the
independence and autonomy of the mechanism.

Arbitrability has a double meaning. On one hand, it is an
institution that is protecting the interests of international
commercial relations, creates the possibility of alternative dispute
resolution, which saves time and money, creates a favorable
investment climate in the country, and is a circumvention of the
national judicial system, which these subjects mostly have no
desire to deal with. On the other hand, arbitrability means
protection for people who are not a party to an arbitration
agreement, but their rights and interests are affected at the same
time; it also prevents the negative social impact and protects the
state’s sovereignty in dealing with important issues. Definition of
arbitrability for legislators becomes finding a balance between the
interests of participants in international commercial relations and
interests of the state, between attracting investments and
developing international trade with paternalistic policies.
Expanding the scope of arbitrability directly influences the
development of the international arbitration. The more subject
matters of a dispute can be considered by arbitration the more
subjects of international commercial relations will turn to it. A
significant stream of cases makes the institution of alternative
dispute resolution better, making it a perfect mechanism.
However, there is still a problem of a clear definition of
arbitrability. The lack of clearly defined objective and subjective
elements of arbitrability leads to disputes between scientists
regarding legislation that may limit arbitrability of disputes as well
as to controversial practice of arbitral awards enforcement by
national courts. Without a clear definition of arbitrability members
of international commercial relations do not realize all the
possibilities of settlement of disputed relationship, or even are
afraid to use alternative dispute resolution mechanisms, because
of different jurisprudence. This leads to inhibition of the
development of international commercial arbitration.

Determining a clear and balanced ambit of arbitrability (based on
four criteria listed previously), defining its subjective and objective
elements (arbitrability compositions), and taking into account
characteristics and traditions of national legal doctrines ensure
sustainable development and balanced coexistence of the national
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judicial system and such alternative dispute resolution
mechanisms as international commercial arbitration.
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Nowadays international arbitration is quite a growing trend,
which has been developing side by side with incessantly
increasing international trade, investment and globalization of
commerce; it is widely recognized that businesses prefer
arbitration over litigation for cross border disputes, e.g. over two
thirds (69%) of in-house counsel in financial services companies
felt international arbitration is suited to resolving their
transnational disputes, 35% reported a rise in the number of
international disputes following the financial crisis in 2008 [6] etc.
This responds to the words of Benjamin Franklin: “When will
mankind be convinced and agree to settle their difficulties by
arbitration?” Even though arbitration has been established for
hundreds years ago,’ in its initial period there was no international
legal framework regarding arbitrability of disputes or even award
enforcement and national courts could largely intervene in any
arbitration proceedings,’® making the arbitral award difficult to
enforce. But at the beginning of the twentieth century it began to
change, especially with the establishment of the International
Chamber of Commerce and its arbitration body, the International
Court of Arbitration as it is known today, adoption of the Geneva
Protocols 1923 and 1927,'' and finally the 1958 New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (hereinafter - the NYC). By the 1980", aiming to
boost economy, developing countries began to provide a friendlier
environment to foreign investment and international trade;
consequently, with the increase of international transactions and
disputes respectively, countries accepted international arbitration
and limited judicial authority through making more subject-

9 For example, in the Anglo-American legal system, there is evidence of recourse
to commercial arbitration dating back to at least the fourteenth century [13;175].
10 It was due to the concept that “it is against sovereign dignity to submit ant type
of dispute to resolution system not controlled by the state itself “ [2;9]

11 Article 1 already envisaged that to obtain recognition or enforcement, it shall be
necessary that the subject-matter of the award is capable of settlement by
arbitration under the law of the country in which the award is sought to be relied
upon [7]; in fact, many provisions of this Convention were used in the NYC.
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matters arbitrable. As a result, the UNCITRAL Model Law on
International Commercial Arbitration and based on it in whole or
part corresponding national laws on international arbitration were
adopted throughout the world*2.

In its narrow sense the term “arbitrability” covers disputes
capable of being resolved by arbitration; it is sometimes given a
broader meaning covering also the existence and validity of the
parties’ consent to arbitration (so-called “subjective” arbitrability),
as is the case with the terminology used by the U.S. Supreme
Court, but it is not widely used in international practice, though.
Here it is to do with the narrow sense of the term which is also
known as “objective arbitrability” (whether the subject-matter of
the dispute submitted to arbitration is not one which can be
resolved by arbitration) [4;312-313] and the issue of public policy
which all together are overlapping notions (since arbitrability is
purely a matter of policy and it is traditionally defined in terms of
public policy) covering arbitrability of disputes all the way, which
role and impact on the development of international arbitration
are examined and described in this article. This article is
concerned with international commercial arbitration only;
arbitrability of disputes in the realm of international investment
arbitration and others involving states is not examined®® here.
Main Content

Primarily, objective arbitrability establishes the criterion
of jurisdiction of a particular dispute as well as determines the
scope of international arbitration as a whole. For instance, in the
1991 Ganz case the Paris Court of Appeals held that: “..in
international arbitration, arbitrators are entitled to determine their
own jurisdiction with regard to the arbitrability of the dispute in
the light of international public policy..."[4;336-337]. Therefore,
the issue of objective arbitrability comes across as essential form
the very beginning - when concluding an arbitration agreement'*

12 A typical example of this trend can be seen in Latin America, where beginning
from the 1980th most countries adopted the NYC, the Panama Convention and
national arbitration laws [19;1103].

13 As it is reasonably pointed out by legal scholars that international commercial
arbitration should be distinguished from international investment arbitration and
public arbitration as the latter ones are treaty based procedures rotted in public
international law [7;3], [14,8].

14 However, the question of whether the subject matter can be referred to
arbitration is different from what type of dispute falls within the scope of an
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and when taking cognizance of the dispute by an arbitral tribunal,
if it then comes to the dispute. As opposed to the award
enforcement stage, there are no rigidly detailed rules or
restrictions at this point. Broadly speaking, in order to be capable
of settlement by international arbitration the subject-matter in
question should be so according to applicable law:

1. treaties, conventions and other international acts:'> the
NYC provides for recognition of an agreement under which the
parties undertake to submit to arbitration all or any differences
which have arisen or which may arise between them in respect of
a defined legal relationship, whether contractual or not,
concerning a subject matter capable of settlement by arbitration;
however, the subject-matter sometimes should be considered as
commercial since this Convention gives right to the signatory state
to declare that it will apply the convention only to issues
considered as commercial under national law of the state marking
such a declaration (so-called “commercial reservation”)[2;18]; the
Panama Convention is applicable to arbitral decisions regarding
any differences that may arise or have arisen between them with
respect to a commercial transaction; the European Convention on
International Commercial Arbitration is applicable to any disputes
arising from international trade between physical or legal persons;
the UNCITRAL Model Law is applicable to international commercial
arbitration where the term “commercial” should be given a wide
interpretation so as to cover matters arising from all relationships
of a commercial nature, whether contractual or not, etc;

2. applicable law of a particular state.

As we see, there are two levels at which arbitrability of
disputes arises. Although it might cause some discrepancies (not
just in laws - an arbitrator may treat the arbitrability issue
differently than a judge asked to enforce an award), I therefore
think that such a generally defined arbitrability approach set out
in these international sources provides flexibility for national
arbitration laws, emerging relations and disputes, gives an
effective guide direction to the contracting states.

arbitration agreement; the letter is the question of arbitration agreement
interpretation, which has nothing to do with arbitrability [2;5].

15 In fact, they do not include direct restrictions as to what subject-matters are
non-arbitrable.
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Nonetheless, this is not the only concern as it becomes
more critical when enforcing the award in a particular state with
its own legislative attitude towards arbitrability of disputes,
though the parties should take it into consideration at the
inception - when entering into an arbitration agreement. In
principle, the award that has been correctly rendered in the
claimant’s favor by an international arbitral tribunal does not
require enforcement by a national court if it is carried out by the
respondent. However, the reality is that the respondent will often
evade carrying out the terms of the award or use the award as a
bargaining tool with the claimant. When this situation occurs, the
claimant is provided a remedy under the NYC - he can seek
enforcement of the award either in the national court of the seat
of arbitration or the court of the country in which the respondent
has its assets. This leads us to another complicated but significant
role of arbitrability of disputes - the criterion of award
enforceability (because if a dispute arbitrable in a particular state,
accordingly it can be enforced in that state), as in particular
Article V2 of the NYC envisages that recognition and enforcement
of the arbitral award may be refused if the competent authority in
the country where recognition and enforcement is sought finds
that: 1) the subject-matter of the difference is not capable of
settlement by arbitration under the law of that country®®; 2) or
the recognition or enforcement of the award would be contrary to
the public policy?” of that country. Interestingly, the arbitrability
related provisions in the UNCITRAL Model Law and the Panama
Convention are almost identical as those in Article V2 of the NYC.
However, inarbitrability in one country does not hamper or
prevent from arbitrability of a dispute in another country where it
is arbitrable, provided that recognition and enforcement will be in
that country; some legal scholars call it “presumption of
arbitrability of disputes, if otherwise is prescribed by law”[10].

Thus, public policy and derived from it capability of
settlement are overlapped concepts that determine enforceability;
however, this is what international arbitration will always stumble

16 Objective arbitrability is mentioned separately from public policy since laws
restricting arbitrability may not necessarily be part of public policy. However, these
are two interrelated angels of arbitrability of disputes.
17 The New York Convention is intended to challenge only international public
policy grounds [2;12].
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over because any legal system by far wishes to ensure that
certain matters considered to be sensitive should be decided in
accordance with the interests of society; public policy
[international]®® itself is vague and uncertain and has been
interpreted and applied differently from country to country
depending on its political, religious, social, cultural, and economic
systems. Moreover, since objective arbitrability emanates from
party autonomy, it is opposed to public policy and therefore in
international arbitration objective arbitrability can be perceived as
both the point of tension and the buffer between party autonomy
and public policy. In order to conform them together there have
been developed three methods: the first simply consists in
excluding from arbitration disputes which are perceived as
involving the questions of public policy (e.g. criminal or family
law); the second entails excluding from arbitration all the disputes
where one of the parties has violated a rule of public policy (e.g. a
contract containing the arbitration clause contravenes antitrust
rules); the view of these two methods that all the disputes
“implicating public policy” are non-arbitrable prevailed in 19" and
early 20" century; and most importantly, the third method,
manifesting pro-arbitration attitude, consists in allowing the
arbitrators to hear also disputes relating to a matter of public
policy, while the courts will be then able to review the public
policy issue if an action is subsequently brought to enforce or set
aside the resulting award [4;332-336]. For instance, the Paris
Court of Appeals in the 1991 Ganze case held that: “..in
international arbitration, an arbitrator... is entitled to apply the
principles and rules of [international] public policy and to grant
redress in the event that those principles and rules have been
disregarded, subject to review by the courts...”[4;336]. In some
way, such an arbitrability approach removed public control farther
to the award enforcement stage, which gave the parties more
freedom at the initial stages of international arbitration.
Furthermore, the main distinguishing characteristic of
objective arbitrability complicating international arbitration is that
there is a great deal of domestic legislative differences in the legal

18 Here in the article we imply international public policy — when an international
element gets involved, either from the underlying transaction’s nature or from the
nationality of the parties; it should be distinguished from domestic and
transnational public policies [2;10].
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determination of it, which directly exerts influence upon the
efficiency of the application of Article V2 (a) of the NYC or any
other dealing with the issue of arbitrability. That is why it is so
important to have a clear and coherent approach towards this
issue, yet it is not that easy in practice.

Generally, there is a number of different criteria to
determine arbitrability of disputes: disputes involving an economic
interest (in Swiss “any dispute of financial interest may be the
subject of an arbitration” (Art. 177) [16]; in Germany “any claim
involving an economic interest can be the subject of an arbitration
agreement” (Sec. 1030)[17]); depending on a type of legal
relationships (in China these are disputes arising from “economic,
trade, transport or maritime activities” and contacting a “foreign
element”(Art. 257) [15]), (in Japan “unless otherwise is provided
by law...subject matter is a civil dispute that may be resolved by
settlement between the parties (excluding that of divorce or
separation” (Art.13)[18]); rights of full dispositions, etc. Yet, the
vast majority tends to state that most matters not involving an
economic interest are non-arbitrable; besides, as for the criterion
of full disposition, there are some uncertainties and peculiarities
concerning inalienable rights and those raising other sensitive
issues, for the notion of inalienability is somewhat elusive and
even though rights which do not involve an economic interest are
considered to be in alienable, a number of rights which do involve
an economic interest are still deemed to be inalienable [4;340-
341]. Typically, such confusions can be seen in intellectual
property rights, e.g. validity of a patent in Europe is a matter of
the exclusive jurisdiction of the courts at the place of registration
of the patent, while the commercial use of the patent may well be
the subject matter of arbitral proceedings [13; 181-182].
Evidently, the only use of such criteria is by no means sufficient or
suitable; therefore, among with arbitrability provisions usually
there are different non-arbitrable ones excluding certain subject-
matters of disputes. Hence, it can be inferred that a well-
prepared list of exceptions, so-called “non-arbitrable block”, as
well as clear definition of arbitrability are essential for
international arbitration as it ensures sufficient predictability and
certainty.
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For instance, this problem can be vividly seen in the
Ukrainian legislation containing some uncertainties related to
arbitrability of disputes’® (one of the problems is that any
ambiguous disputes are most likely to be defined in the favor of
judicial jurisdiction), because the category of non-arbitrable
disputes®® (related to real estate, corporate, labor and
administrative disputes and those related to state procurement or
consumers, etc.) is not clearly defined by the legislature (e.g.
some of corporate disputes may be arbitrable, while others may
not)[1;31-32]. Moreover, a number of disputes, which are non-
arbitrable in Ukraine, are arbitrable in many other countries; thus,
it may well hinder or complicate the use of international
arbitration in the disputes involving “Ukrainian element. "’

Additionally, we should consider the U.S. perspective on
arbitrability of disputes which is somewhat different than in other
countries, but, I think, more pro-arbitration. The accession to the
NYC and the amendment of the Federal Arbitration Act 1925 had a
great impact on the arbitrability doctrine in the U.S., as depicted
by the evolution of the U.S. Supreme Court’s attitudes towards
the arbitrability claims. While the FAA does not explicitly restrict
what type of disputes should be non-arbitrable, the Supreme
Court has concluded an approach to the arbitrability claims by
looking at the arbitration clause between the parties; if the
arbitration clause is broad enough, such a claim, even it arises
from mandatory law or designed for social policies, will be
arbitrable; however, if there is clear evidence to the contrary,
such as a reduced ability to arbitrate the claim in particular, the
dispute might be non-arbitrable[2;42]. As mentioned above, the
U.S. applies the broader meaning of the term of arbitrability of
disputes and tends to be reluctant to use public policy” as
grounds for refusing the enforcement of the arbitral award, for the
U.S. Supreme Court has found that it is necessary for the

19 The Law of Ukraine on International Commercial Arbitration provides the following disputes
which may be referred to international commercial arbitration: 1) disputes resulting from
contractual and other civil law relationships arising in the course of foreign trade and other
forms of international economic relation...[11]

20 Defined by Article 77 of the Law on Private International Law and some other laws

21 For example, in the case Telenor Mobile Communications v. Storm L.L.C., (two companies,
Telenor and Storm, jointly owned a Ukrainian company called Kyivstar) the New York court
enforced the award even though it violated Ukrainian antimonopoly law [2;34].

22 In the case Telenor Mobile Communications v. Storm L.L.C the U.S. federal court
highlighted the narrow view of public policy [2;34].
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domestic courts to support the notion of arbitrability [2;43] and
indicated that commercial international arbitration is to be treated
even more favorably than domestic arbitration[7;4]; and, in my
opinion, such a pro-arbitration policy is so by virtue of the prudent
development of arbitrability.

It is also pertinent to add that arbitrability tends to expand,
which indicates a growing role of international arbitration. For
example, with withdrawal by France of the NYC commercial
reservation, there became arbitrable some disputes of antirust,
intellectual property, bankruptcy, labor and corporate law, despite
the fact that these subjects are considered to be sensitive from a
public policy standpoint [4;341-342].

Conclusion

Premised on all the foregoing arguments, it can be
succinctly deduced that arbitrability of disputes has a huge impact
upon international arbitration which evolved throughout the world
notably because of the proper development of the arbitrability
concept both at international and national levels. In fact, in those
countries with a wide range of arbitrable subject-matters
international commercial arbitration may no longer be regarded as
“alternative” means of resolving disputes.

From my viewpoint, the reason why arbitrability of
disputes is of capital importance to international arbitration rests
upon a matter of fact that it performs a set of pivotal functions
(role of arbitrability of disputes): it is the criteria of jurisdiction of
a dispute in particular; it outlines the scope of international
arbitration in general; it excludes some delicate matters from the
scope of arbitration so that protect them; it is the buffer between
party autonomy and public policy, which gradually drifts into the
favor of party autonomy; it is the criterion and assurance of
enforceability; it is a tool and starting point to unify international
arbitration, etc. Accordingly, the impact of arbitrability of disputes
manifests itself in the realization of these functions.

Therefore, clearly developed arbitrability of disputes
provides much needed predictability and certainty so that lower
the risks of international economic activity. In a nutshell, it is the
cornerstone of international arbitration in the sense that it ties up
the pole of party autonomy and the pole of public policy.

Finally, international arbitration, arbitrability of disputes in
particular and international commerce in general are highly
interrelated, interactive, and intercorrelative, e.g. while
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economical reasons of international commerce prompted countries
to make more subject-matters arbitrable, the development of
arbitrability and international arbitration also promoted and
facilitated international commerce by providing more opportunities
to have effective dispute settlement by international arbitration
and so further.
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